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Ballard School District
Board Policy

Lactation Accommodation

BP 4033
Personnel

The Governing Board recognizes the immediate and long-term health benefits of breastfeeding and desires to
provide a supportive environment for any district employee to express milk for an infant child upon returning to
work following the birth of the child. The Board prohibits discrimination, harassment, and/or retaliation against
any district employee for seeking an accommodation to express breast milk for an infant child while at work.

(cf. 4030 - Nondiscrimination in Employment)

An employee shall notify the employee's supervisor or other appropriate personnel in advance of the intent to
request an accommaodation. The supervisor shall respond to the request and shall work with the employee to
make arrangements. If needed, the supervisor shall address scheduling in order to ensure that the employee's
essential job duties are covered during the break time.

***Note: Additionally, Labor Code 1031, as amended by SB 142, provides an exception for districts with fewer
than 50 employees when lactation accommodation would result in "undue hardship" based on significant
difficulty or expense in relation to the size, financial resources, nature, or structure of the district. When such a
district is able to demonstrate undue hardship, Labor Code 1031 only requires that reasonable efforts be made
to provide the employee with the use of a room or other location in close proximity to the employee's work area
for the employee to express milk in private. Pursuant to Labor Code 1031, the provided room or location may
not be a toilet stall.***

***Note: Regardless of the size of the district, the determination of serious disruption or undue hardship
should be made on a case-by-case basis and only in limited, stringent circumstances. The burden of
demonstrating why accommodation could not be made, even if on a temporary basis or for less time than
requested, would likely fall to the district.***

Lactation accommodations shall be granted unless limited circumstances exist as specified in law. (Labor Code
1031, 1032; 29 USC 207)

Before a determination is made to deny lactation accommodations to an employee, the employee's supervisor
shall consult with the Superintendent or designee. When lactation accommodations are denied, the
Superintendent or designee shall document the options that were considered and the reasons for denying the
accommodations.

The Superintendent or designee shall provide a written response to any employee who was denied the
accommodation(s). (Labor Code 1034)



The district shall include this policy in its employee handbook or in any set of policies that the district makes
available to employees. In addition, the Superintendent or designee shall distribute the policy to new employees
upon hire and when an employee makes an inquiry about or requests parental leave. (Labor Code 1034)

(cf. 4112.9/4212.9/4312.9 - Employee Notifications)
Break Time and Location Requirements

The district shall provide a reasonable amount of break time to accommodate an employee each time the
employee has a need to express breast milk for an infant child. (Labor Code 1030)

To the extent possible, any break time granted for lactation accommodation shall run concurrently with the
break time already provided to the employee. Any additional break time used by a non-exempt employee for
this purpose shall be unpaid. (Labor Code 1030; 29 USC 207)

The employee shall be provided the use of a private room or location, other than a bathroom, which may be the
employee's work area or another location that is in close proximity to the employee's work area. The room or
location provided shall meet the following requirements: (Labor Code 1031; 29 USC 207)

1. Is shielded from view and free from intrusion while the employee is expressing milk

2. Is safe, clean, and free of hazardous materials, as defined in Labor Code 6382

3. Contains a place to sit and a surface to place a breast pump and personal items

4. Has access to electricity or alternative devices, including, but not limited to, extension cords or charging

stations, needed to operate an electric or battery-powered breast pump

5. Has access to a sink with running water and a refrigerator or, if a refrigerator cannot be provided,
another cooling device suitable for storing milk in close proximity to the employee's workspace

If a multipurpose room is used for lactation, among other uses, the use of the room for lactation shall take
precedence over other uses for the time it is in use for lactation purposes. (Labor Code 1031)

Dispute Resolution

An employee may file a complaint with the Labor Commissioner at the California Department of Industrial
Relations for any alleged violation of Labor Code 1030-1034. (Labor Code 1034)

(cf. 4144/4244/4344 - Complaints)



Legal Reference:

EDUCATION CODE

200-262.4 Educational equity; prohibition of discrimination on the basis of sex
CIVIL CODE

43.3 Right of mothers to breastfeed in any public or private location
GOVERNMENT CODE

12926 Definition of sex; breastfeeding

12940 Unlawful discriminatory employment practices

12945 Unlawful discrimination based on pregnancy, childbirth, or related medical conditions
LABOR CODE

1030-1034 Lactation accommodation

6382 Procedure for listing hazardous substances

CODE OF REGULATIONS, TITLE 2

11035-11051 Unlawful sex discrimination; pregnancy and related medical conditions
UNITED STATES CODE, TITLE 29

207 Fair Labor Standards Act; lactation accommodation

Management Resources:

CALIFORNIA DEPARTMENT OF INDUSTRIAL RELATIONS PUBLICATIONS

Rest Periods/Lactation Accommodation, Frequently Asked Questions

CALIFORNIA DEPARTMENT OF PUBLIC HEALTH PUBLICATIONS

Lactation Accommodation for Employers

CENTERS FOR DISEASE CONTROL AND PREVENTION PUBLICATIONS

Lactation Support Program Toolkit

FEDERAL REGISTER

Reasonable Break Time for Nursing Mothers, December 21, 2010, Vol. 75, No. 244, pages 80073-80079
OFFICE OF THE SURGEON GENERAL PUBLICATIONS

The Surgeon General's Call to Action to Support Breastfeeding, 2011

HEALTH RESOURCES AND SERVICES ADMINISTRATION PUBLICATIONS

The Business Case for Breastfeeding: Steps for Creating a Breastfeeding Friendly Worksite, Toolkit, 2008
U.S. DEPARTMENT OF LABOR, WAGE AND HOUR DIVISION, PUBLICATIONS
Frequently Asked Questions- Break Time for Nursing Mothers

Fact Sheet #73: Break Time for Nursing Mothers under the FLSA, rev. April 2018

WEB SITES

California Department of Industrial Relations, Division of Labor and Standards Enforcement:
http://www.dir.ca.gov/dlse California Department of Public Health: http://www.cdph.ca.gov
California Women, Infants and Children Program: http://www.wicworks.ca.gov

Centers for Disease Control and Prevention: http://www.cdc.gov

Health Resources and Services Administration: http://www.hrsa.gov

Office of the Surgeon General: http://www.surgeongeneral.gov

U.S. Department of Labor, Wage and Hour Division, Break Time for Nursing Mothers:
http://www.dol.gov/whd/nursingmothers

(7/11) 12/19

First Reading: December 15, 2020
Second Reading: January 12, 2021



Ballard School District
Board Policy

Sexual Harassment

BP 4119.11 4219.11, 4319.11
Personnel

***Note: Education Code 231.5, 2 CCR 11023, and 34 CFR 106.8 mandate the district to have a written policy
on sexual harassment. As part of this mandate, the district also should adopt a sexual harassment policy related
to students; see BP/AR 5145.7 - Sexual Harassment and AR 5145.71 - Title 1X Sexual Harassment Complaint
Procedures.***

***Note: Sexual harassment is prohibited pursuant to Title VII of the Civil Rights Act of 1964 (42 USC 2000e-
2000e-17) and/or Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82),
as well as the California Fair Employment and Housing Act (Government Code 12900-12996). Whether a
complaint of sexual harassment is addressed through federal Title IX complaint procedures adopted pursuant to
34 CFR 106.44-106.45, as added by 85 Fed. Reg. 30026, or procedures adopted pursuant to 2 CCR 11023 is
dependent on whether the alleged conduct meets the more stringent federal definition of sexual harassment or
the state definition. In order to meet the applicable timelines, in some instances it may be necessary to review a
complaint under both procedures concurrently. See the accompanying administrative regulation, AR 4030 -
Nondiscrimination in Employment, and AR 4119.12/4219.12/4319.12 - Title 1X Sexual Harassment Complaint
Procedures.***

***Note: Pursuant to 2 CCR 11034, the district may be liable for sexual harassment committed by a
supervisor, coworker, or a third party. Pursuant to Government Code 12940, employers may also be held
liable for sexual harassment committed against their workers by clients, customers, or other third parties if they
knew or should have known of the harassment and failed to take immediate and appropriate corrective action to
stop the harassment.***

The following policy shall apply to all district employees, interns, volunteers, contractors, job applicants, and
other persons with an employment relationship with the district.

The Governing Board is committed to providing a safe work environment that is free of harassment and
intimidation. The Board prohibits sexual harassment against district employees and retaliatory behavior or
action against any person who complains, testifies, or otherwise participates in the complaint process
established for the purpose of this policy.

(cf. 0410 - Nondiscrimination in District Programs and Activities)
(cf. 4030 - Nondiscrimination in Employment)

***Note: Government Code 12940 clarifies that sexual harassment includes harassment based on sex, gender,
pregnancy, childbirth, or related medical conditions.***

Sexual harassment includes, but is not limited to, harassment that is based on the sex, gender, gender identity,
gender expression, or sexual orientation of the victim and harassment based on pregnancy, childbirth, or related
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medical conditions.

***Note: Federal and state courts have provided guidance that may help employers avoid liability or mitigate
damages in sexual harassment cases. In Department of Health Services v. Superior Court (McGinnis), the
California Supreme Court outlined measures that may constitute mitigating factors in the assessment of
damages, including establishing anti-harassment policies, communicating those policies to employees,
consistently enforcing the policies, preserving the confidentiality of employees who report harassment, and
preventing retaliation against reporting employees. The U.S. Supreme Court in Burlington Industries v. Ellerth
held that, for certain claims under federal law, an employer may defend against sexual harassment claims by
proving that (1) reasonable care was exercised to prevent and promptly correct any sexually harassing
behavior, and (2) the employee (victim) failed to take advantage of the preventive and corrective opportunities
provided by the employer.***

***Note: Pursuant to Government Code 12950.1, as amended by SB 778 (Ch. 215, Statutes of 2019),
employers with five or more employees are required to provide sexual harassment training to supervisory and
nonsupervisory employees. See the accompanying administrative regulation for timelines and training
requirements.***

***Note: Items #1-4 below reflect the courts' guidance and Government Code 12950.1, and should be modified
to reflect district practice.***

The Superintendent/Principal or designee shall take all actions necessary to ensure the prevention, investigation,
and correction of sexual harassment, including but not limited to:

1. Providing training to employees in accordance with law and administrative regulation

2. Publicizing and disseminating the district's sexual harassment policy to employees and others to whom
the policy may apply

3. Ensuring prompt, thorough, fair, and equitable investigation of complaints

4. Taking timely and appropriate corrective/remedial action(s), which may require interim separation of the
complainant and the alleged harasser and subsequent monitoring of developments

Sexual Harassment Reports and Complaints

***Note: 34 CFR 106.8, as amended by 85 Fed. Reg. 30026, requires the district to designate at least one
employee to coordinate its responsibilities under Title 1X, who must be referred to as the Title IX Coordinator.
See the accompanying administrative regulation.***

***Note: 34 CFR 106.44, as added by 85 Fed. Reg. 30026, requires the district, when there is actual
knowledge of sexual harassment, to respond promptly in a manner that is not unreasonable in light of the
known circumstances and in compliance with Title IX regulations. 34 CFR 106.30, as added, defines "actual
knowledge™ as notice of sexual harassment or allegations of sexual harassment being submitted to the district's
Title IX Coordinator, any official of the district who has authority to institute corrective measures, or any
employee of an elementary or secondary school. For this reason, the district should train all employees
regarding the reporting process.***



***Note: In Faragher v. City of Boca Raton, one of the factors relied on by the U.S. Supreme Court in finding
liability for harassment by a supervisor was the failure of the policy to provide an assurance to its employees
that harassing supervisors may be bypassed in registering complaints.***

District employees who feel that they have been sexually harassed in the performance of their district
responsibilities or who have knowledge of any incident of sexual harassment by or against another employee
shall immediately report the incident to their direct supervisor, a district administrator, or the district's Title IX
Coordinator. Employees may bypass their supervisor in filing a complaint if the supervisor is the subject of the
complaint. A supervisor or administrator who receives a harassment complaint shall promptly notify the Title
IX Coordinator.

Once notified, the Title 1X Coordinator shall ensure the complaint or allegation is addressed through AR
4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures or AR 4030 - Nondiscrimination
in Employment, as applicable. Because a complaint or allegation that is dismissed or denied under the Title IX
complaint procedure may still be subject to consideration under state law, the Title 1X Coordinator shall ensure
that any implementation of AR 4119.12/4219.12/4319.12 concurrently meets the requirements of AR 4030.

(cf. 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaints)

The Title IX Coordinator shall offer supportive measures to the complainant and respondent, as deemed
appropriate under the circumstances.

***Note: In addition to district discipline imposed on employees who engage in sexual harassment,
Government Code 12940 provides that such employees may be held personally liable in a court of law for any
damage to the victim(s).***

Upon investigation of a sexual harassment complaint, any district employee found to have engaged or
participated in sexual harassment or to have aided, abetted, incited, compelled, or coerced another to commit
sexual harassment in violation of this policy shall be subject to disciplinary action, up to and including
dismissal, in accordance with law and the applicable collective bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Reports)
(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Legal Reference:

EDUCATION CODE

200-262.4 Prohibition of discrimination on the basis of sex
GOVERNMENT CODE

12900-12996 Fair Employment and Housing Act, especially:
12940 Prohibited discrimination

12950 Sexual harassment; distribution of information
12950.1 Sexual harassment training

LABOR CODE

1101 Political activities of employees

1102.1 Discrimination: sexual orientation



CODE OF REGULATIONS, TITLE 2

11009 Employment discrimination

11021 Retaliation

11023 Harassment and discrimination prevention and correction

11024 Sexual harassment training and education

11034 Terms, conditions, and privileges of employment

CODE OF REGULATIONS, TITLE 5

4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20

1681-1688 Title IX of the Education Amendments of 1972

UNITED STATES CODE, TITLE 42

2000e-2000e-17 Title VII, Civil Rights Act of 1964, as amended

CODE OF FEDERAL REGULATIONS, TITLE 34

106.1-106.9 Nondiscrimination on the basis of sex in education programs or activities
106.51-106.82 Nondiscrimination on the basis of sex in employment in education programs or activities
COURT DECISIONS

Department of Health Services v. Superior Court of California, (2003) 31 Cal.4th 1026
Faragher v. City of Boca Raton, (1998) 118 S.Ct. 2275

Burlington Industries v. Ellreth, (1998) 118 S.Ct. 2257

Gebser v. Lago Vista Independent School District, (1998) 118 S.Ct. 1989

Oncale v. Sundowner Offshore Serv. Inc., (1998) 118 S.Ct. 998

Meritor Savings Bank, FSB v. Vinson et al., (1986) 447 U.S. 57

Management Resources:

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION PUBLICATIONS

Promising Practices for Preventing Harassment, November 2017

WEB SITES

California Department of Fair Employment and Housing: http://www.dfeh.ca.gov

Equal Employment Opportunity Commission: http://www.eeoc.gov

U.S. Department of Education, Office for Civil Rights: http://www.ed.gov/about/offices/list/ocr/index.html

(3/18 7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020



Ballard School District

Administrative Regulation
Sexual Harassment

AR 4119.11 4219.11, 4319.11
Personnel

***Note: The following administrative regulation is mandated pursuant to Education Code 231.5 and includes
reasonable steps for preventing the occurrence of discrimination and harassment as required pursuant to
Government Code 12940 (California Fair Employment and Housing Act). The focus of this administrative
regulation is on sexual harassment by and of employees. Pursuant to Government Code 12940 and 2 CCR
110009, interns, volunteers, and job applicants are entitled to the same protection against sexual harassment as
applicable to employees.***

***Note: For information related to sexual harassment involving students, see BP/AR 5145.7 - Sexual
Harassment and AR 5145.71 - Title 1X Sexual Harassment Complaint Procedures.***

The following administrative regulation shall apply to all allegations of sexual harassment involving employees,
interns, volunteers, and job applicants, but shall not be used to resolve any complaint by or against a student.

Definitions

***Note: Alleged conduct that meets the federal definition of sexual harassment in 34 CFR 106.30, as added
by 85 Fed. Reg. 30026, requires investigation and resolution through Title IX regulations; see AR
4119.12/4219.12/4319.12 - Title 1X Sexual Harassment Complaint Procedures. Pursuant to 34 CFR 106.30,
sexual harassment includes (1) a district employee conditioning the provision of a district aid, benefit, or
service on an individual's participation in unwelcome sexual conduct; (2) unwelcome conduct determined by a
reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a person equal
access to the district's education program or activity; or (3) sexual assault, dating violence, domestic violence,
or stalking as defined in 20 USC 1092 and 34 USC 12291)***

***Note: Education Code 212.5 defines sexual harassment as any unwelcome sexual advance, request for
sexual favors, and other verbal, visual, or physical conduct of a sexual nature, made by someone in the
educational setting. Conduct that does not meet the definition of sexual harassment in 34 CFR 106.30 shall be
investigated and resolved in accordance with AR 4030 - Nondiscrimination in Employment.***

***Note: In Oncale v. Sundowner Offshore Services, Inc., the U.S. Supreme Court held that same-sex sexual
harassment could be actionable under Title VII of the Civil Rights Act of 1964 (42 USC 2000e-2000e-17).***

Sexual harassment includes, but is not limited to, unwelcome sexual advances, unwanted requests for sexual
favors, or other unwanted verbal, visual, or physical conduct of a sexual nature, regardless of whether or not the
conduct is motivated by sexual desire. Conduct is considered to be sexual harassment when made against
another person of the same or opposite sex in the work or educational setting under any of the following
conditions: (Education Code 212.5; Government Code 12940; 2 CCR 11034)



1. Submission to the conduct is made explicitly or implicitly a term or condition of the individual's
employment.

2. Submission to or rejection of the conduct is used as the basis for an employment decision affecting the
individual.
3. The conduct has the purpose or effect of having a negative impact upon the individual's work

performance or of creating an intimidating, hostile, or offensive work environment.

4. Submission to or rejection of the conduct is used as the basis for any decision affecting the individual
regarding benefits, services, honors, programs, or activities available at or through the district.

(cf. 4030 - Nondiscrimination in Employment)

For purposes of applying the complaint procedures specified in Title IX of the Education Amendments of 1972,
sexual harassment is defined as any of the following forms of conduct that occurs in an education program or
activity in which a district school exercises substantial control over the context and respondent: (34 CFR
106.30, 106.44)

1. A district employee conditioning the provision of a district aid, benefit, or service on the student's
participation in unwelcome sexual conduct

2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively
offensive that it effectively denies a person equal access to the district's education program or activity

3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 or 34 USC
12291

(cf. 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaints)
Examples of Sexual Harassment

***Note: Pursuant to Government Code 12940, the district may be held liable for sexual harassment
committed against employees by clients, customers, or other third parties if the district knew, or should have
known, of the harassment and failed to take immediate and appropriate corrective action to stop the
harassment. The following paragraph clarifies that sexual harassment may include acts by supervisors, co-
workers, or other parties and should be modified to reflect district practice.***

Examples of actions that might constitute sexual harassment under state or federal law in accordance with the
definitions above, in the work or educational setting, whether committed by a supervisor, a co-worker, or a non-
employee, include, but are not limited to:

1. Unwelcome verbal conduct such as sexual flirtations or propositions; graphic comments about an
individual's body; overly personal conversations or pressure for sexual activity; sexual jokes or stories;
unwelcome sexual slurs, epithets, threats, innuendoes, derogatory comments, sexually degrading descriptions,
or the spreading of sexual rumors

2. Unwelcome visual conduct such as drawings, pictures, graffiti, or gestures; sexually explicit emails;
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displaying sexually suggestive objects

3. Unwelcome physical conduct such as massaging, grabbing, fondling, stroking, or brushing the body;
touching an individual's body or clothes in a sexual way; cornering, blocking, leaning over, or impeding normal
movements

Title IX Coordinator/Compliance Officer

***Note: Pursuant to 34 CFR 106.8, districts that receive federal financial assistance are mandated to
designate an employee to ensure district compliance with Title IX of the Education Amendments of 1972 and its
implementing regulations. The following paragraph specifies that the Title IX Coordinator will be the same
person(s) designated to serve as the coordinator for nondiscrimination in employment pursuant to AR 4030 -
Nondiscrimination in Employment. Districts may modify this policy to designate separate district employees to
serve these functions.***

The district designates the following individual(s) as the responsible employee(s) to coordinate its efforts to
comply with Title IX of the Education Amendments of 1972 in accordance with AR 4119.12/4219.12/4319.12 -
Title IX Sexual Harassment Complaint Procedures, as well as to oversee, investigate, and resolve sexual
harassment complaints processed under AR 4030 - Nondiscrimination in Employment. The Title X
Coordinator(s) may be contacted at:

Superintendent/Principal
(title or position)
2425 School Street  Solvang, CA 93463
(address)
805-688-4812
(telephone number)
apelletier@ballardschool.org
(email)

Training

***Note: Government Code 12950.1, as amended by SB 778 (Ch. 215, Statutes of 2019), requires districts with
five or more employees to provide sexual harassment training and education to supervisory and nonsupervisory
employees by January 1, 2021 (or two years after a training provided in 2019) and once every two years
thereafter. As amended, Government Code 12950.1 requires that new nonsupervisory employees be provided
the training within six months of hire, consistent with the requirement for all newly hired supervisors or
employees promoted to a supervisory position. Compliance with this law does not insulate the district from any
liability for harassment.***

Every two years, the Superintendent/Principal or designee shall ensure that supervisory employees receive at
least two hours, and nonsupervisory employees receive at least one hour, of classroom or other effective
interactive training and education regarding sexual harassment. All newly hired employees and employees
promoted to a supervisory position shall receive training within six months of their assumption of the new
position. (Government Code 12950.1)

A supervisory employee is any employee having the authority, in the interest of the district, to hire, transfer,
suspend, lay off, promote, discharge, assign, reward, or discipline other employees, or the responsibility to
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direct them, adjust their grievances, or effectively recommend such action, when the exercise of the authority is
not of a merely routine or clerical nature, but requires the use of independent judgment. (Government Code
12926)

(cf. 4300 - Administrative and Supervisory Personnel)

Such training may be completed by employees individually or as part of a group presentation, may be
completed in shorter segments as long as the applicable hourly requirement is met, and may be provided in
conjunction with other training provided to the employees. The training shall be presented by trainers or
educators with knowledge and expertise in the prevention of harassment, discrimination, and retaliation.
(Government Code 12950.1)

The district's sexual harassment training and education program shall include, but is not limited to, the
following: (Government Code 12950.1; 2 CCR 11024)

1. Information and practical guidance regarding federal and state laws concerning the prohibition,
prevention, and correction of sexual harassment

2. The types of conduct that constitute sexual harassment

3. Remedies available for victims in civil actions, and potential employer/individual exposure/liability
4, Strategies to prevent harassment in the workplace

5. Supervisors' obligation to report sexual harassment, discrimination, and retaliation of which they

become aware

6. Practical examples which illustrate sexual harassment, discrimination, and retaliation using training
modalities such as role plays, case studies, and group discussions, based on factual scenarios taken from case
law, news and media accounts, and hypotheticals based on workplace situations and other sources

7. The limited confidentiality of the complaint process

8. Resources for victims of unlawful harassment, such as to whom they should report any alleged
harassment

9. Steps necessary to take appropriate remedial measures to correct harassing behavior, which includes the

district's obligation to conduct an effective workplace investigation of a harassment complaint
10.  What to do if the supervisor is personally accused of harassment

11.  The essential elements of the district's anti-harassment policy, and how to use the policy if a harassment
complaint is filed

Employees shall receive a copy of the district's sexual harassment policy and administrative regulations,
which they shall read and acknowledge that they have received.

12. Information, including practical examples, of harassment based on gender identity, gender expression,
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and sexual orientation

13. Prevention of abusive conduct, including a review of the definition and elements of abusive conduct
pursuant to Government Code 12950.1, the negative effects that abusive conduct has on the victim and other in
the workplace, the detrimental consequences of this conduct on employee productivity and morale, and that a
single act does not constitute abusive conduct unless the act is severe or egregious

The Superintendent/Principal or designee shall retain for at least two years the records of any training provided
to supervisory employees. Such records shall include the names of trained employees, date of the training, the
type of training, and the name of the training provider. (2 CCR 11024)

Notifications

The Superintendent/Principal or designee shall notify employees that the district does not discriminate on the
basis of sex as required by Title IX, that the Title IX nondiscrimination requirement extends to employment,
and that inquiries about the application of Title 1X to the district may be referred to the district's Title IX
Coordinator and/or to the Assistant Secretary for Civil Rights, U.S. Department of Education. (34 CFR 106.8)

(cf. 4112.9/4212.9/4312.9 - Employee Notifications)

The district shall notify employees, bargaining units, and applicants for employment of the name or title, office
address, email address, and telephone number of the district's Title IX Coordinator. (34 CFR 106.8)

A copy of the Board policy and this administrative regulation shall:

1. Be displayed in a prominent location in the main administrative building, district office, or other area of
the school where notices of district rules, regulations, procedures, and standards of conduct are posted
(Education Code 231.5)

2. Be provided to every district employee at the beginning of the first quarter or semester of the school year
or whenever a new employee is hired (Education Code 231.5)

3. Appear in any school or district publication that sets forth the school's or district's comprehensive rules,
regulations, procedures, and standards of conduct (Education Code 231.5)

4. Be posted, along with the name or title and contact information of the Title IX Coordinator, in a
prominent location on the district's web site (34 CFR 106.8)

5. Be included, along with the name or title and contact information of the Title 1X Coordinator, in any
handbook provided to employees or employee organizations (34 CFR 106.8)

***Note: Government Code 12950 requires the Department of Fair Employment and Housing (DFEH) to
develop an information sheet on employment discrimination and the illegality of sexual harassment and a
poster regarding the rights of transgender employees. These documents are available on DFEH's web site.***

All employees shall receive a copy of an information sheet prepared by the California Department of Fair
Employment and Housing (DFEH) or the district that contains, at a minimum, components on: (Government
Code 12950)
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1. The illegality of sexual harassment

2. The definition of sexual harassment under applicable state and federal law

3. A description of sexual harassment, with examples

4. The district's complaint process available to the employee

5. The legal remedies and complaint process available through DFEH and the Equal Employment

Opportunity Commission (EEOC)
6. Directions on how to contact DFEH and the EEOC

7. The protection against retaliation provided by 2 CCR 11021 for opposing harassment prohibited by law
or for filing a complaint with or otherwise participating in an investigation, proceeding, or hearing conducted by
DFEH and the EEOC

In addition, the district shall post, in a prominent and accessible location, the DFEH poster on discrimination in
employment and the illegality of sexual harassment and the DFEH poster regarding transgender rights.
(Government Code 12950)

Complaint Procedures

All complaints and allegations of sexual harassment by and against employees shall be investigated and
resolved in accordance with law and district procedures. The Title IX Coordinator shall review the allegations
to determine the applicable procedure for responding to the complaint. All complaints that meet the definition
of sexual harassment under Title IX shall be investigated and resolved in accordance with AR
4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures. Other sexual harassment
complaints shall be investigated and resolved pursuant to AR 4030 - Nondiscrimination in Employment.

If sexual harassment is found following an investigation, the Title IX Coordinator, or designee in consultation

with the Coordinator, shall take prompt action to stop the sexual harassment, prevent recurrence, and address
any continuing effects.

(3/18 7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020
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Ballard School District

Administrative Regulation
Title 1X Sexual Harassment Complaint Procedures

AR 4119.12 4219.12,4319.12
Personnel

***Note: Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82) prohibits
discrimination based on sex, including sexual harassment, and mandates that the district adopt and publish
complaint procedures.***

***Note: The following administrative regulation reflects the Title IX complaint procedure detailed in 34 CFR
106.44-106.45, as added by 85 Fed. Reg. 30026, which must be used, effective August 14, 2020, to address any
complaint of sexual harassment that meets the definition in 34 CFR 106.30. Pursuant to 34 CFR 106.30,
allegations of sexual harassment governed by these regulations include (1) a district employee conditioning the
provision of a district aid, benefit, or service on an individual's participation in unwelcome sexual conduct; (2)
unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that
it effectively denies a person equal access to the district's education program or activity; or (3) sexual assault,
dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291. Alleged sexual
harassment in employment that does not meet this definition should be addressed through the district's
complaint procedures described in AR 4030 - Nondiscrimination in Employment.***

***Note: 34 CFR 106.44 requires the district, when there is actual knowledge of sexual harassment, to
respond promptly in a manner that is not deliberately indifferent. 34 CFR 106.30 defines "actual knowledge" as
notice of sexual harassment or allegations of sexual harassment being submitted to the district's Title IX
Coordinator, any official of the district who has authority to institute corrective measures, or any employee of
an elementary or secondary school. A district is deliberately indifferent only if its response to Title I1X sexual
harassment is clearly unreasonable in light of the known circumstances.***

***Note: Application of the Title IX complaint procedures to the facts of a specific complaint may implicate
complicated questions about the intersection of state law, federal law, and, in cases involving employees, the
applicable collective bargaining agreement. Districts with questions about specific complaints are strongly
encouraged to consult legal counsel.***

The complaint procedures described in this administrative regulation shall be used to address any complaint
governed by Title IX of the Education Amendments of 1972 alleging that a district employee, while in an
education program or activity in which a district school exercises substantial control over the context and
respondent, was subjected to one or more of the following forms of sexual harassment: (34 CFR 106.30,
106.44)

1. A district employee conditioning the provision of a district aid, benefit, or service on a person's
participation in unwelcome sexual conduct

2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively
offensive that it effectively denies a person equal access to the district's education program or activity
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3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 or 34 USC
12291

(cf. 4119.11/4219.11/4319.11 - Sexual Harassment)

All other sexual harassment complaints or allegations shall be investigated and resolved in accordance with AR
4030 - Nondiscrimination in Employment. The determination of whether the allegations meet the definition of
sexual harassment under Title IX shall be made by the district's Title IX Coordinator.

(cf. 4030 - Nondiscrimination in Employment)

Because the complainant has a right to pursue a complaint under AR 4030 for any allegation that is dismissed or
denied under the Title 1X complaint procedure, the Title 1X Coordinator shall ensure that all requirements and
timelines for AR 4030 are concurrently met while implementing the Title IX procedure.

Reporting Allegations/Filing a Formal Complaint

***Note: Pursuant to 34 CFR 106.30, the timeline for resolving a sexual harassment complaint begins when
the district has actual knowledge of sexual harassment, defined as the receipt of a report by the Title IX
Coordinator or other employee of an elementary or secondary school. The following paragraph reflects the
requirement for any employee to forward the report to the Title IX Coordinator as stated in AR
4119.11/4219.11/4319.11 - Sexual Harassment and may be revised to reflect district practice.***

An employee who is the alleged victim of sexual harassment may submit a report of sexual harassment to the
district's Title IX Coordinator using the contact information listed in AR 4119.11/4219.11/4319.11 - Sexual
Harassment or to the employee's direct supervisor or other district administrator, who shall forward the report to
the Title 1X Coordinator within one day of receiving the report.

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of the right to file a formal
complaint and the process for filing a formal complaint.

A formal complaint, with the complainant's physical or digital signature, may be filed with the Title IX
Coordinator in person, by mail, by email, or by any other method authorized by the district. (34 CFR 106.30)

***Note: Given the district's duty pursuant to 34 CFR 106.44 to respond to reports of sexual harassment in a
manner that is not deliberately indifferent, the Title IX Coordinator should file a complaint in certain situations
even when the victim chooses not to do so, including, but not limited to, when a safety threat exists. In such
cases, the Title IX Coordinator and the alleged victim are not named parties to the case, but the alleged victim
must receive notices as required by the Title I1X regulations at specific points in the complaint process.***

Even if the alleged victim chooses not to file a formal complaint, the Title IX Coordinator shall file a formal
complaint in situations when a safety threat exists. In addition, the Title IX Coordinator may file a formal
complaint in other situations as permitted under the Title X regulations, including as part of the district's
obligation to not be deliberately indifferent to known allegations of sexual harassment. In such cases, the Title
IX Coordinator shall provide the alleged victim notices as required by the Title IX regulations at specific points
in the complaint process.
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The Title IX Coordinator, investigator, decision-maker, or a facilitator of an informal resolution process shall
not have a conflict of interest or bias for or against complainants or respondents generally or an individual
complainant or respondent. Such persons shall receive training in accordance with 34 CFR 106.45. (34 CFR
106.45)

Supportive Measures

Upon receipt of a report of Title 1X sexual harassment, the Title IXX Coordinator shall promptly contact the
complainant to discuss the availability of supportive measures and shall consider the complainant's wishes with
respect to the supportive measures implemented. Supportive measures shall be offered as appropriate, as
reasonably available, and without charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed. Such measures shall be nondisciplinary,
nonpunitive, and not unreasonably burden the other party, including measures designed to protect the safety of
all parties or the district's educational environment or to deter sexual harassment. Supportive measures may
include, but are not limited to, counseling, extensions of deadlines, modifications of work schedules, mutual
restrictions on contact, changes in work locations, leaves of absence, increased security, and monitoring of
certain areas of the campus. (34 CFR 106.30, 106.44)

The district shall maintain as confidential any supportive measures provided to the complainant or respondent,
to the extent that maintaining such confidentiality would not impair the district's ability to provide the
supportive measures. (34 CFR 106.30)

Emergency Removal

If a district employee is the respondent, the employee may be placed on administrative leave during the
pendency of the formal complaint process. (34 CFR 106.44)

***Note: Pursuant to Education Code 48900.2, a student in grades 4-12 may be suspended and/or expelled
from school for sexual harassment. Districts should also note that Education Code 48915(c) requires the
Superintendent or designee to recommend expulsion for any student, irrespective of grade, who commits sexual
assault or battery as defined in the Penal Code. See AR 5144.1 - Suspension and Expulsion/Due Process.***

***Note: 34 CFR 106.44 allows a student to be removed in emergency situations as described below, but
requires that a student should not be "disciplined” prior to a finding being made pursuant to the grievance
process established by 34 CFR 106.45. Due to this inconsistency in state and federal law, districts are advised
to consult legal counsel as to the manner of imposing an emergency removal.***

If the respondent is a student, the district may, on an emergency basis, remove the student from the district's
education program or activity, provided that the district conducts an individualized safety and risk analysis,
determines that removal is justified due to an immediate threat to the physical health or safety of any student or
other individual arising from the allegations, and provides the student with notice and an opportunity to
challenge the decision immediately following the removal. This authority to remove a student does not modify a
student'’s rights under the Individuals with Disabilities Education Act or Section 504 of the Rehabilitation Act of
1973. (34 CFR 106.44)

Dismissal of Complaint

The Title IX Coordinator shall dismiss a formal complaint if the alleged conduct would not constitute sexual
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harassment as defined in 34 CFR 106.30 even if proved. The Title IX Coordinator shall also dismiss any
complaint in which the alleged conduct did not occur in the district's education program or activity or did not
occur against a person in the United States, and may dismiss a formal complaint if the complainant notifies the
district in writing that the complainant would like to withdraw the complaint or any allegations in the complaint,
the respondent is no longer employed by the district, or sufficient circumstances prevent the district from
gathering evidence sufficient to reach a determination with regard to the complaint. (34 CFR 106.45)

Upon dismissal, the Title IX Coordinator shall promptly send written notice of the dismissal and the reasons for
the dismissal simultaneously to the parties, and shall inform them of their right to appeal the dismissal of a
formal complaint or any allegation in the complaint in accordance with the appeal procedures described in the
section "Appeals"” below. (34 CFR 106.45)

If a complaint is dismissed, the conduct may still be addressed pursuant to AR 4030 - Nondiscrimination in
Employment as applicable.

Informal Resolution Process

When a formal complaint of sexual harassment is filed, the district may offer an informal resolution process,
such as mediation, at any time prior to reaching a determination regarding responsibility. The district shall not
require a party to participate in the informal resolution process or to waive the right to an investigation and
adjudication of a formal complaint. (34 CFR 106.45)

The district may facilitate an informal resolution process provided that the district: (34 CFR 106.45)

1. Provides the parties with written notice disclosing the allegations, the requirements of the informal
resolution process, the right to withdraw from the informal process and resume the formal complaint process,
and any consequences resulting from participating in the informal resolution process, including that records will
be maintained or could be shared.

2. Obtains the parties' voluntary, written consent to the informal resolution process
Written Notice

If a formal complaint is filed, the Title IXX Coordinator shall provide the known parties with written notice of the
following: (34 CFR 106.45)

1. The district's complaint process, including any informal resolution process

2. The allegations potentially constituting sexual harassment with sufficient details known at the time,
including the identity of parties involved in the incident if known, the conduct allegedly constituting sexual
harassment, and the date and location of the alleged incident if known. Such notice shall be provided with
sufficient time for the parties to prepare a response before any initial interview.

If, during the course of the investigation, new Title IX allegations arise about the complainant or respondent
that are not included in the initial notice, the Title IX Coordinator shall provide notice of the additional
allegations to the parties.

3. A statement that the respondent is presumed not responsible for the alleged conduct and that a
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determination regarding responsibility is made at the conclusion of the complaint process

4. The opportunity for the parties to have an advisor of their choice who may be, but is not required to be,
an attorney, and the ability to inspect and review evidence

5. The prohibition against knowingly making false statements or knowingly submitting false information
during the complaint process

The above notice shall also include the name of the investigator, facilitator of an informal process, and decision-
maker and shall inform the parties that, if at any time a party has concerns regarding conflict of interest or bias
regarding any of these persons, the party should immediately notify the Title IX Coordinator.

Investigation Procedures

***Note: Pursuant to 34 CFR 106.45, when investigating a formal complaint, the burden of proof rests on the
district and not on the parties. However, the district must obtain the party's voluntary, written consent to
access, consider, disclose, or otherwise use a party's records that are maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional, which are made and maintained in
connection with the provision of treatment to the party.***

***Note: 34 CFR 106.45 authorizes, but does not require, the district to conduct a live hearing at which each
party's advisor may ask the other party and any witnesses all relevant questions and follow-up questions. If the
district chooses to include such a hearing as a component of its complaint procedure, the following list should
be modified to include requirements for the hearing in accordance with 34 CFR 106.45.***

During the investigation process, the district's designated investigator shall: (34 CFR 106.45)

1. Provide an equal opportunity for the parties to present witnesses, including fact and expert witnesses,
and other inculpatory and exculpatory evidence

2. Not restrict the ability of either party to discuss the allegations under investigation or to gather and
present relevant evidence

3. Provide the parties with the same opportunities to have others present during any grievance proceeding,
including the opportunity to be accompanied to any related meeting or proceeding by the advisor of their
choice, who may be, but is not required to be, an attorney

4. Not limit the choice or presence of an advisor for either the complainant or respondent in any meeting or
grievance proceeding, although the district may establish restrictions regarding the extent to which the advisor
may participate in the proceedings as long as the restrictions apply equally to both parties

5. Provide, to a party whose participation is invited or expected, written notice of the date, time, location,
participants, and purpose of all investigative interviews or other meetings, with sufficient time for the party to
prepare to participate

6. Send in an electronic format or hard copy to both parties and their advisors, if any, the evidence obtained
as part of the investigation that is directly related to the allegations raised in the complaint, and provide the
parties at least 10 days to submit a written response for the investigator to consider prior to the completion of
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the investigative report

7. Obijectively evaluate all relevant evidence, including both inculpatory and exculpatory evidence, and
determine credibility in a manner that is not based on a person's status as a complainant, respondent, or witness

8. Create an investigative report that fairly summarizes relevant evidence and, at least 10 days prior to the
determination of responsibility, send to the parties and their advisors, if any, the investigative report in an
electronic format or a hard copy, for their review and written response

Questions and evidence about the complainant's sexual predisposition or prior sexual behavior are not relevant,
unless such questions and evidence are offered to prove that someone other than the respondent committed the
conduct alleged by the complainant or if the questions and evidence concern specific incidents of the
complainant's prior sexual behavior with respect to the respondent and are offered to prove consent. (34 CFR
106.45)

Privacy rights of all parties to the complaint shall be maintained in accordance with applicable state and federal
laws.

If the complaint is against an employee, rights conferred under an applicable collective bargaining agreement
shall be applied to the extent they do not conflict with the Title IX requirements.

Written Decision

***Note: Pursuant to 34 CFR 106.45, the person designated as the decision-maker of the determination of
responsibility cannot be the same person designated as the Title IX Coordinator, an investigator, or the person
who considers appeals. The following paragraph may be revised to reflect the position designated by the
district to provide a written determination of responsibility. While designation decisions will depend on the size
of the district, a best practice is to designate an upper-level administrator as the decision-maker and designate
the Superintendent as the person to consider appeals.***

The Superintendent/Principal shall designate an employee as the decision-maker to determine responsibility for
the alleged conduct, who shall not be the Title 1X Coordinator or a person involved in the investigation of the
matter. (34 CFR 106.45)

After the investigative report has been sent to the parties but before reaching a determination regarding
responsibility, the decision-maker shall afford each party the opportunity to submit written, relevant questions
that the party wants asked of any party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party

The decision-maker shall issue, and simultaneously provide to both parties, a written decision as to whether the
respondent is responsible for the alleged conduct. (34 CFR 106.45)

***Note: 34 CFR 106.45 requires that the district's complaint process include a "reasonably prompt"
timeframe for concluding the complaint process, but does not specify the number of days within which the final
decision must be issued. Districts may revise the following paragraph to include a different timeline as long as
it would satisfy the requirement to act promptly.***

The written decision shall be issued within 60 calendar days of the receipt of the complaint.
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The timeline may be temporarily extended for good cause with written notice to the complainant and respondent
of the extension and the reasons for the action. (34 CFR 106.45)

In making this determination, the decision-maker shall use the "preponderance of the evidence" standard for all
formal complaints of sexual harassment. (34 CFR 106.45)

The written decision shall include the following: (34 CFR 106.45)
1. Identification of the allegations potentially constituting sexual harassment as defined in 34 CFR 106.30
2. A description of the procedural steps taken from receipt of the formal complaint through the written

decision, including any notifications to the parties, interviews with parties and witnesses, site visits, methods
used to gather other evidence, and hearings held if the district includes hearings as part of the grievance process

3. Findings of fact supporting the determination
4. Conclusions regarding the application of the district's code of conduct or policies to the facts
5. A statement of, and rationale for, the result as to each allegation, including a decision regarding

responsibility, any disciplinary sanctions the district imposes on the respondent, and whether remedies designed
to restore or preserve equal access to the district's educational program or activity will be provided by the
district to the complainant

6. The district's procedures and permissible bases for the complainant and respondent to appeal
Appeals

***Note: 34 CFR 106.45 allows either the complainant or respondent to appeal the district's decision. The
district may revise the following section to reflect applicable timelines established by the district.***

***Note: The following section should also be revised to identify the person who has been designated as the
decision-maker(s) for the appeal. Pursuant to 34 CFR 106.45, the decision-maker for the appeal cannot be the
same person as the decision-maker that reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator.***

Either party may appeal the district's decision or dismissal of a formal complaint or any allegation in the
complaint, if the party believes that a procedural irregularity affected the outcome, new evidence is available
that could affect the outcome, or a conflict of interest or bias by the Title IX Coordinator, investigator(s), or
decision-maker(s) affected the outcome. If an appeal is filed, the district shall: (34 CFR 106.45)

1. Notify the other party in writing when an appeal is filed and implement appeal procedures equally for
both parties

2. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34 CFR 106.45 and is not

the same decision-maker(s) who reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title 1X Coordinator
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3. Give both parties a reasonable, equal opportunity to submit a written statement in support of, or
challenging, the outcome

4. Issue a written decision describing the result of the appeal and the rationale for the result
5. Provide the written decision simultaneously to both parties

An appeal must be filed in writing within 10 calendar days of receiving the notice of the decision or dismissal,
stating the grounds for the appeal and including any relevant documentation in support of the appeal. Appeals
submitted after this deadline are not timely and shall not be considered.

A written decision shall be provided to the parties within 20 calendar days from the receipt of the appeal.

Either party has the right to file a complaint with the U.S. Department of Education's Office for Civil Rights
within 180 days of the date of the most recently alleged misconduct.

The complainant shall be advised of any civil law remedies, including, but not limited to, injunctions,
restraining orders, or other remedies or orders that may be available under state or federal antidiscrimination
laws, if applicable.

Remedies

***Note: 34 CFR 106.45 mandates that the district's Title IX complaint process list, or describe the range of
possible remedies that the district may implement following any determination of responsibility. The following
section may be revised to reflect district practice.***

When a determination of responsibility for sexual harassment has been made against the respondent, the district
shall provide remedies to the complainant. Such remedies may include the same individualized services
described above in the section "Supportive Measures," but need not be nondisciplinary or nonpunitive and need
not avoid burdening the respondent. (34 CFR 106.45)

Disciplinary Actions

The district shall not impose any disciplinary sanctions or other actions against a respondent, other than
supportive measures as described above in the section "Supportive Measures," until the complaint procedure has
been completed and a determination of responsibility has been made. (34 CFR 106.44)

When an employee is found to have committed sexual harassment or retaliation, the district shall take
appropriate disciplinary action, up to and including dismissal, in accordance with applicable law and collective
bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Report)

(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4119.11/4219.11/4319.11 - Sexual Harassment)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Record-Keeping
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The Superintendent/Principal or designee shall maintain, for a period of seven years: (34 CFR 106.45)

1. A record of all reported cases and Title IX investigations of sexual harassment, any determinations of
responsibility, any audio or audiovisual recording and transcript if applicable, any disciplinary sanctions
imposed, any remedies provided to the complainant, and any appeal or informal resolution and the results
therefrom.

2. A record of any actions, including supportive measures, taken in response to a report or formal
complaint of sexual harassment, including the district's basis for its conclusion that its response was not
deliberately indifferent, the measures taken that were designed to restore or preserve equal access to the
education program or activity, and, if no supportive measures were provided to the complainant, the reasons
that such a response was not unreasonable in light of the known circumstances.

3. All materials used to train the Title IX Coordinator, investigator(s), decision-maker(s), and any person
who facilitates an informal resolution process. The district shall make such training materials publicly available
on its web site, or if the district does not maintain a web site, available upon request by members of the public.

(cf. 1113 - District and School Web Sites)
(cf. 3580 - District Records)

Legal Reference:

EDUCATION CODE

200-262.4 Prohibition of discrimination on the basis of sex

48900 Grounds for suspension or expulsion

48900.2 Additional grounds for suspension or expulsion; sexual harassment
48985 Notices, report, statements and records in primary language

CIVIL CODE

51.9 Liability for sexual harassment; business, service and professional relationships
1714.1 Liability of parents/guardians for willful misconduct of minor
GOVERNMENT CODE

12950.1 Sexual harassment training

CODE OF REGULATIONS, TITLE 5

4600-4670 Uniform complaint procedures

4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20

1092 Definition of sexual assault

1221 Application of laws

1232g Family Educational Rights and Privacy Act

1681-1688 Title IX of the Education Amendments of 1972

UNITED STATES CODE, TITLE 34

12291 Definition of dating violence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42

1983 Civil action for deprivation of rights

2000d-2000d-7 Title VI, Civil Rights Act of 1964

2000e-2000e-17 Title VII, Civil Rights Act of 1964 as amended

CODE OF FEDERAL REGULATIONS, TITLE 34
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99.1-99.67 Family Educational Rights and Privacy

106.1-106.82 Nondiscrimination on the basis of sex in education programs
COURT DECISIONS

Donovan v. Poway Unified School District, (2008) 167 Cal.App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130
Reese v. Jefferson School District, (2000, 9th Cir.) 208 F.3d 736

Davis v. Monroe County Board of Education, (1999) 526 U.S. 629

Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274
Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473

Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447

Management Resources:

WEB SITES

CSBA: http://lwww.csbha.org

California Department of Education: http://www.cde.ca.gov

U.S. Department of Education, Office for Civil Rights: http://www.ed.gov/about/offices/list/ocr

(7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020
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Ballard School District

Administrative Regulation
Title 1X Sexual Harassment Complaint Procedures

AR 4219.12 4119.12,4319.12
Personnel

***Note: Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82) prohibits
discrimination based on sex, including sexual harassment, and mandates that the district adopt and publish
complaint procedures.***

***Note: The following administrative regulation reflects the Title IX complaint procedure detailed in 34 CFR
106.44-106.45, as added by 85 Fed. Reg. 30026, which must be used, effective August 14, 2020, to address any
complaint of sexual harassment that meets the definition in 34 CFR 106.30. Pursuant to 34 CFR 106.30,
allegations of sexual harassment governed by these regulations include (1) a district employee conditioning the
provision of a district aid, benefit, or service on an individual's participation in unwelcome sexual conduct; (2)
unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that
it effectively denies a person equal access to the district's education program or activity; or (3) sexual assault,
dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291. Alleged sexual
harassment in employment that does not meet this definition should be addressed through the district's
complaint procedures described in AR 4030 - Nondiscrimination in Employment.***

***Note: 34 CFR 106.44 requires the district, when there is actual knowledge of sexual harassment, to
respond promptly in a manner that is not deliberately indifferent. 34 CFR 106.30 defines "actual knowledge" as
notice of sexual harassment or allegations of sexual harassment being submitted to the district's Title 1X
Coordinator, any official of the district who has authority to institute corrective measures, or any employee of
an elementary or secondary school. A district is deliberately indifferent only if its response to Title IX sexual
harassment is clearly unreasonable in light of the known circumstances.***

***Note: Application of the Title IX complaint procedures to the facts of a specific complaint may implicate
complicated questions about the intersection of state law, federal law, and, in cases involving employees, the
applicable collective bargaining agreement. Districts with questions about specific complaints are strongly
encouraged to consult legal counsel.***

***Note: Also see BP/AR 4119.11/4219.11/4319.11 - Sexual Harassment for information about prohibited
conduct, training, required notifications, and processes for reporting sexual harassment.***

The complaint procedures described in this administrative regulation shall be used to address any complaint
governed by Title IX of the Education Amendments of 1972 alleging that a district employee, while in an
education program or activity in which a district school exercises substantial control over the context and
respondent, was subjected to one or more of the following forms of sexual harassment: (34 CFR 106.30,
106.44)

1. A district employee conditioning the provision of a district aid, benefit, or service on a person’s
participation in unwelcome sexual conduct
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2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively
offensive that it effectively denies a person equal access to the district's education program or activity

3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 or 34 USC
12291

(cf. 4119.11/4219.11/4319.11 - Sexual Harassment)

All other sexual harassment complaints or allegations shall be investigated and resolved in accordance with AR
4030 - Nondiscrimination in Employment. The determination of whether the allegations meet the definition of
sexual harassment under Title IX shall be made by the district's Title I)X Coordinator.

(cf. 4030 - Nondiscrimination in Employment)

Because the complainant has a right to pursue a complaint under AR 4030 for any allegation that is dismissed or
denied under the Title IX complaint procedure, the Title IX Coordinator shall ensure that all requirements and
timelines for AR 4030 are concurrently met while implementing the Title 1X procedure.

Reporting Allegations/Filing a Formal Complaint

***Note: Pursuant to 34 CFR 106.30, the timeline for resolving a sexual harassment complaint begins when
the district has actual knowledge of sexual harassment, defined as the receipt of a report by the Title IX
Coordinator or other employee of an elementary or secondary school. The following paragraph reflects the
requirement for any employee to forward the report to the Title IX Coordinator as stated in AR
4119.11/4219.11/4319.11 - Sexual Harassment and may be revised to reflect district practice.***

An employee who is the alleged victim of sexual harassment may submit a report of sexual harassment to the
district's Title IX Coordinator using the contact information listed in AR 4119.11/4219.11/4319.11 - Sexual
Harassment or to the employee's direct supervisor or other district administrator, who shall forward the report to
the Title IX Coordinator within one day of receiving the report.

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of the right to file a formal
complaint and the process for filing a formal complaint.

A formal complaint, with the complainant's physical or digital signature, may be filed with the Title IX
Coordinator in person, by mail, by email, or by any other method authorized by the district. (34 CFR 106.30)

***Note: Given the district's duty pursuant to 34 CFR 106.44 to respond to reports of sexual harassment in a
manner that is not deliberately indifferent, the Title 1X Coordinator should file a complaint in certain situations
even when the victim chooses not to do so, including, but not limited to, when a safety threat exists. In such
cases, the Title IX Coordinator and the alleged victim are not named parties to the case, but the alleged victim
must receive notices as required by the Title IX regulations at specific points in the complaint process.***

Even if the alleged victim chooses not to file a formal complaint, the Title IX Coordinator shall file a formal
complaint in situations when a safety threat exists. In addition, the Title IX Coordinator may file a formal
complaint in other situations as permitted under the Title IX regulations, including as part of the district's
obligation to not be deliberately indifferent to known allegations of sexual harassment. In such cases, the Title
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IX Coordinator shall provide the alleged victim notices as required by the Title IX regulations at specific points
in the complaint process.

The Title IX Coordinator, investigator, decision-maker, or a facilitator of an informal resolution process shall
not have a conflict of interest or bias for or against complainants or respondents generally or an individual
complainant or respondent. Such persons shall receive training in accordance with 34 CFR 106.45. (34 CFR
106.45)

Supportive Measures

Upon receipt of a report of Title IX sexual harassment, the Title IX Coordinator shall promptly contact the
complainant to discuss the availability of supportive measures and shall consider the complainant's wishes with
respect to the supportive measures implemented. Supportive measures shall be offered as appropriate, as
reasonably available, and without charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed. Such measures shall be nondisciplinary,
nonpunitive, and not unreasonably burden the other party, including measures designed to protect the safety of
all parties or the district's educational environment or to deter sexual harassment. Supportive measures may
include, but are not limited to, counseling, extensions of deadlines, modifications of work schedules, mutual
restrictions on contact, changes in work locations, leaves of absence, increased security, and monitoring of
certain areas of the campus. (34 CFR 106.30, 106.44)

The district shall maintain as confidential any supportive measures provided to the complainant or respondent,
to the extent that maintaining such confidentiality would not impair the district's ability to provide the
supportive measures. (34 CFR 106.30)

Emergency Removal

If a district employee is the respondent, the employee may be placed on administrative leave during the
pendency of the formal complaint process. (34 CFR 106.44)

***Note: Pursuant to Education Code 48900.2, a student in grades 4-12 may be suspended and/or expelled
from school for sexual harassment. Districts should also note that Education Code 48915(c) requires the
Superintendent or designee to recommend expulsion for any student, irrespective of grade, who commits sexual
assault or battery as defined in the Penal Code. See AR 5144.1 - Suspension and Expulsion/Due Process.***

***Note: 34 CFR 106.44 allows a student to be removed in emergency situations as described below, but
requires that a student should not be "disciplined” prior to a finding being made pursuant to the grievance
process established by 34 CFR 106.45. Due to this inconsistency in state and federal law, districts are advised
to consult legal counsel as to the manner of imposing an emergency removal.***

If the respondent is a student, the district may, on an emergency basis, remove the student from the district's
education program or activity, provided that the district conducts an individualized safety and risk analysis,
determines that removal is justified due to an immediate threat to the physical health or safety of any student or
other individual arising from the allegations, and provides the student with notice and an opportunity to
challenge the decision immediately following the removal. This authority to remove a student does not modify a
student's rights under the Individuals with Disabilities Education Act or Section 504 of the Rehabilitation Act of
1973. (34 CFR 106.44)

27



Dismissal of Complaint

The Title 1X Coordinator shall dismiss a formal complaint if the alleged conduct would not constitute sexual
harassment as defined in 34 CFR 106.30 even if proved. The Title IX Coordinator shall also dismiss any
complaint in which the alleged conduct did not occur in the district's education program or activity or did not
occur against a person in the United States, and may dismiss a formal complaint if the complainant notifies the
district in writing that the complainant would like to withdraw the complaint or any allegations in the complaint,
the respondent is no longer employed by the district, or sufficient circumstances prevent the district from
gathering evidence sufficient to reach a determination with regard to the complaint. (34 CFR 106.45)

Upon dismissal, the Title IX Coordinator shall promptly send written notice of the dismissal and the reasons for
the dismissal simultaneously to the parties, and shall inform them of their right to appeal the dismissal of a
formal complaint or any allegation in the complaint in accordance with the appeal procedures described in the
section "Appeals"” below. (34 CFR 106.45)

If a complaint is dismissed, the conduct may still be addressed pursuant to AR 4030 - Nondiscrimination in
Employment as applicable.

Informal Resolution Process

When a formal complaint of sexual harassment is filed, the district may offer an informal resolution process,
such as mediation, at any time prior to reaching a determination regarding responsibility. The district shall not
require a party to participate in the informal resolution process or to waive the right to an investigation and
adjudication of a formal complaint. (34 CFR 106.45)

The district may facilitate an informal resolution process provided that the district: (34 CFR 106.45)

1. Provides the parties with written notice disclosing the allegations, the requirements of the informal
resolution process, the right to withdraw from the informal process and resume the formal complaint process,
and any consequences resulting from participating in the informal resolution process, including that records will
be maintained or could be shared.

2. Obtains the parties' voluntary, written consent to the informal resolution process

Written Notice

If a formal complaint is filed, the Title XX Coordinator shall provide the known parties with written notice of the
following: (34 CFR 106.45)

1. The district's complaint process, including any informal resolution process

2. The allegations potentially constituting sexual harassment with sufficient details known at the time,
including the identity of parties involved in the incident if known, the conduct allegedly constituting sexual
harassment, and the date and location of the alleged incident if known. Such notice shall be provided with
sufficient time for the parties to prepare a response before any initial interview.

If, during the course of the investigation, new Title IX allegations arise about the complainant or respondent
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that are not included in the initial notice, the Title IX Coordinator shall provide notice of the additional
allegations to the parties.

3. A statement that the respondent is presumed not responsible for the alleged conduct and that a
determination regarding responsibility is made at the conclusion of the complaint process

4. The opportunity for the parties to have an advisor of their choice who may be, but is not required to be,
an attorney, and the ability to inspect and review evidence

5. The prohibition against knowingly making false statements or knowingly submitting false information
during the complaint process

Investigation Procedures

***Note: Pursuant to 34 CFR 106.45, when investigating a formal complaint, the burden of proof rests on the
district and not on the parties. However, the district must obtain the party's voluntary, written consent to
access, consider, disclose, or otherwise use a party's records that are maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional, which are made and maintained in
connection with the provision of treatment to the party.***

***Note: 34 CFR 106.45 authorizes, but does not require, the district to conduct a live hearing at which each
party's advisor may ask the other party and any witnesses all relevant questions and follow-up questions. If the
district chooses to include such a hearing as a component of its complaint procedure, the following list should
be modified to include requirements for the hearing in accordance with 34 CFR 106.45.***

During the investigation process, the district's designated investigator shall: (34 CFR 106.45)

1. Provide an equal opportunity for the parties to present witnesses, including fact and expert witnesses,
and other inculpatory and exculpatory evidence

2. Not restrict the ability of either party to discuss the allegations under investigation or to gather and
present relevant evidence

3. Provide the parties with the same opportunities to have others present during any grievance proceeding,
including the opportunity to be accompanied to any related meeting or proceeding by the advisor of their
choice, who may be, but is not required to be, an attorney

4. Not limit the choice or presence of an advisor for either the complainant or respondent in any meeting or
grievance proceeding, although the district may establish restrictions regarding the extent to which the advisor
may participate in the proceedings as long as the restrictions apply equally to both parties

5. Provide, to a party whose participation is invited or expected, written notice of the date, time, location,
participants, and purpose of all investigative interviews or other meetings, with sufficient time for the party to
prepare to participate

6. Send in an electronic format or hard copy to both parties and their advisors, if any, the evidence obtained
as part of the investigation that is directly related to the allegations raised in the complaint, and provide the
parties at least 10 days to submit a written response for the investigator to consider prior to the completion of
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the investigative report

7. Obijectively evaluate all relevant evidence, including both inculpatory and exculpatory evidence, and
determine credibility in a manner that is not based on a person's status as a complainant, respondent, or witness

8. Create an investigative report that fairly summarizes relevant evidence and, at least 10 days prior to the
determination of responsibility, send to the parties and their advisors, if any, the investigative report in an
electronic format or a hard copy, for their review and written response

Questions and evidence about the complainant's sexual predisposition or prior sexual behavior are not relevant,
unless such questions and evidence are offered to prove that someone other than the respondent committed the
conduct alleged by the complainant or if the questions and evidence concern specific incidents of the
complainant's prior sexual behavior with respect to the respondent and are offered to prove consent. (34 CFR
106.45)

Privacy rights of all parties to the complaint shall be maintained in accordance with applicable state and federal
laws.

If the complaint is against an employee, rights conferred under an applicable collective bargaining agreement
shall be applied to the extent they do not conflict with the Title IX requirements.

Written Decision

***Note: Pursuant to 34 CFR 106.45, the person designated as the decision-maker of the determination of
responsibility cannot be the same person designated as the Title IX Coordinator, an investigator, or the person
who considers appeals. The following paragraph may be revised to reflect the position designated by the
district to provide a written determination of responsibility. While designation decisions will depend on the size
of the district, a best practice is to designate an upper-level administrator as the decision-maker and designate
the Superintendent as the person to consider appeals.***

The Superintendent/Principal shall designate an employee as the decision-maker to determine responsibility for
the alleged conduct, who shall not be the Title 1XX Coordinator or a person involved in the investigation of the
matter. (34 CFR 106.45)

After the investigative report has been sent to the parties but before reaching a determination regarding
responsibility, the decision-maker shall afford each party the opportunity to submit written, relevant questions
that the party wants asked of any party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party

The decision-maker shall issue, and simultaneously provide to both parties, a written decision as to whether the
respondent is responsible for the alleged conduct. (34 CFR 106.45)

***Note: 34 CFR 106.45 requires that the district's complaint process include a "reasonably prompt"
timeframe for concluding the complaint process, but does not specify the number of days within which the final
decision must be issued. Districts may revise the following paragraph to include a different timeline as long as
it would satisfy the requirement to act promptly.***

The written decision shall be issued within 60 calendar days of the receipt of the complaint.
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The timeline may be temporarily extended for good cause with written notice to the complainant and respondent
of the extension and the reasons for the action. (34 CFR 106.45)

In making this determination, the decision-maker shall use the "preponderance of the evidence" standard for all
formal complaints of sexual harassment. (34 CFR 106.45)

The written decision shall include the following: (34 CFR 106.45)
1. Identification of the allegations potentially constituting sexual harassment as defined in 34 CFR 106.30
2. A description of the procedural steps taken from receipt of the formal complaint through the written

decision, including any notifications to the parties, interviews with parties and witnesses, site visits, methods
used to gather other evidence, and hearings held if the district includes hearings as part of the grievance process

3. Findings of fact supporting the determination
4. Conclusions regarding the application of the district's code of conduct or policies to the facts
5. A statement of, and rationale for, the result as to each allegation, including a decision regarding

responsibility, any disciplinary sanctions the district imposes on the respondent, and whether remedies designed
to restore or preserve equal access to the district's educational program or activity will be provided by the
district to the complainant

6. The district's procedures and permissible bases for the complainant and respondent to appeal
Appeals

***Note: 34 CFR 106.45 allows either the complainant or respondent to appeal the district's decision. The
district may revise the following section to reflect applicable timelines established by the district.***

***Note: The following section should also be revised to identify the person who has been designated as the
decision-maker(s) for the appeal. Pursuant to 34 CFR 106.45, the decision-maker for the appeal cannot be the
same person as the decision-maker that reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator.***

Either party may appeal the district's decision or dismissal of a formal complaint or any allegation in the
complaint, if the party believes that a procedural irregularity affected the outcome, new evidence is available
that could affect the outcome, or a conflict of interest or bias by the Title IX Coordinator, investigator(s), or
decision-maker(s) affected the outcome. If an appeal is filed, the district shall: (34 CFR 106.45)

1. Notify the other party in writing when an appeal is filed and implement appeal procedures equally for
both parties

2. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34 CFR 106.45 and is not

the same decision-maker(s) who reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title 1X Coordinator
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3. Give both parties a reasonable, equal opportunity to submit a written statement in support of, or
challenging, the outcome

4. Issue a written decision describing the result of the appeal and the rationale for the result
5. Provide the written decision simultaneously to both parties

An appeal must be filed in writing within 10 calendar days of receiving the notice of the decision or dismissal,
stating the grounds for the appeal and including any relevant documentation in support of the appeal. Appeals
submitted after this deadline are not timely and shall not be considered.

A written decision shall be provided to the parties within 20 calendar days from the receipt of the appeal.

Either party has the right to file a complaint with the U.S. Department of Education's Office for Civil Rights
within 180 days of the date of the most recently alleged misconduct.

The complainant shall be advised of any civil law remedies, including, but not limited to, injunctions,
restraining orders, or other remedies or orders that may be available under state or federal antidiscrimination
laws, if applicable.

Remedies

***Note: 34 CFR 106.45 mandates that the district's Title IX complaint process list, or describe the range of
possible remedies that the district may implement following any determination of responsibility. The following
section may be revised to reflect district practice.***

When a determination of responsibility for sexual harassment has been made against the respondent, the district
shall provide remedies to the complainant. Such remedies may include the same individualized services
described above in the section "Supportive Measures," but need not be nondisciplinary or nonpunitive and need
not avoid burdening the respondent. (34 CFR 106.45)

Disciplinary Actions

The district shall not impose any disciplinary sanctions or other actions against a respondent, other than
supportive measures as described above in the section "Supportive Measures," until the complaint procedure has
been completed and a determination of responsibility has been made. (34 CFR 106.44)

When an employee is found to have committed sexual harassment or retaliation, the district shall take
appropriate disciplinary action, up to and including dismissal, in accordance with applicable law and collective
bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Report)

(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4119.11/4219.11/4319.11 - Sexual Harassment)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)
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Record-Keeping
The Superintendent/Principal or designee shall maintain, for a period of seven years: (34 CFR 106.45)

1. A record of all reported cases and Title IX investigations of sexual harassment, any determinations of
responsibility, any audio or audiovisual recording and transcript if applicable, any disciplinary sanctions
imposed, any remedies provided to the complainant, and any appeal or informal resolution and the results
therefrom.

2. A record of any actions, including supportive measures, taken in response to a report or formal
complaint of sexual harassment, including the district's basis for its conclusion that its response was not
deliberately indifferent, the measures taken that were designed to restore or preserve equal access to the
education program or activity, and, if no supportive measures were provided to the complainant, the reasons
that such a response was not unreasonable in light of the known circumstances.

3. All materials used to train the Title IX Coordinator, investigator(s), decision-maker(s), and any person
who facilitates an informal resolution process. The district shall make such training materials publicly available
on its web site, or if the district does not maintain a web site, available upon request by members of the public.

(cf. 1113 - District and School Web Sites)
(cf. 3580 - District Records)

Legal Reference:

EDUCATION CODE

200-262.4 Prohibition of discrimination on the basis of sex

48900 Grounds for suspension or expulsion

48900.2 Additional grounds for suspension or expulsion; sexual harassment
48985 Notices, report, statements and records in primary language

CIVIL CODE

51.9 Liability for sexual harassment; business, service and professional relationships
1714.1 Liability of parents/guardians for willful misconduct of minor
GOVERNMENT CODE

12950.1 Sexual harassment training

CODE OF REGULATIONS, TITLE 5

4600-4670 Uniform complaint procedures

4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20

1092 Definition of sexual assault

1221 Application of laws

1232g Family Educational Rights and Privacy Act

1681-1688 Title IX of the Education Amendments of 1972

UNITED STATES CODE, TITLE 34

12291 Definition of dating violence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42

1983 Civil action for deprivation of rights

2000d-2000d-7 Title VI, Civil Rights Act of 1964
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2000e-2000e-17 Title VII, Civil Rights Act of 1964 as amended

CODE OF FEDERAL REGULATIONS, TITLE 34

99.1-99.67 Family Educational Rights and Privacy

106.1-106.82 Nondiscrimination on the basis of sex in education programs
COURT DECISIONS

Donovan v. Poway Unified School District, (2008) 167 Cal.App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130
Reese v. Jefferson School District, (2000, 9th Cir.) 208 F.3d 736

Davis v. Monroe County Board of Education, (1999) 526 U.S. 629

Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274
Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473

Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447

Management Resources:

WEB SITES

CSBA: http://www.csba.org

California Department of Education: http://www.cde.ca.gov

U.S. Department of Education, Office for Civil Rights: http://www.ed.gov/about/offices/list/ocr

(7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020
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Ballard School District
Board Policy

Sexual Harassment

BP 4319.11 4119.11, 4219.11
Personnel

***Note: Education Code 231.5, 2 CCR 11023, and 34 CFR 106.8 mandate the district to have a written policy
on sexual harassment. As part of this mandate, the district also should adopt a sexual harassment policy related
to students; see BP/AR 5145.7 - Sexual Harassment and AR 5145.71 - Title I1X Sexual Harassment Complaint
Procedures.***

***Note: Sexual harassment is prohibited pursuant to Title VII of the Civil Rights Act of 1964 (42 USC 2000e-
2000e-17) and/or Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82),
as well as the California Fair Employment and Housing Act (Government Code 12900-12996). Whether a
complaint of sexual harassment is addressed through federal Title IX complaint procedures adopted pursuant to
34 CFR 106.44-106.45, as added by 85 Fed. Reg. 30026, or procedures adopted pursuant to 2 CCR 11023 is
dependent on whether the alleged conduct meets the more stringent federal definition of sexual harassment or
the state definition. In order to meet the applicable timelines, in some instances it may be necessary to review a
complaint under both procedures concurrently. See the accompanying administrative regulation, AR 4030 -
Nondiscrimination in Employment, and AR 4119.12/4219.12/4319.12 - Title 1X Sexual Harassment Complaint
Procedures.***

***Note: Pursuant to 2 CCR 11034, the district may be liable for sexual harassment committed by a
supervisor, coworker, or a third party. Pursuant to Government Code 12940, employers may also be held
liable for sexual harassment committed against their workers by clients, customers, or other third parties if they
knew or should have known of the harassment and failed to take immediate and appropriate corrective action to
stop the harassment.***

The following policy shall apply to all district employees, interns, volunteers, contractors, job applicants, and
other persons with an employment relationship with the district.

The Governing Board is committed to providing a safe work environment that is free of harassment and
intimidation. The Board prohibits sexual harassment against district employees and retaliatory behavior or
action against any person who complains, testifies, or otherwise participates in the complaint process
established for the purpose of this policy.

(cf. 0410 - Nondiscrimination in District Programs and Activities)
(cf. 4030 - Nondiscrimination in Employment)

***Note: Government Code 12940 clarifies that sexual harassment includes harassment based on sex, gender,
pregnancy, childbirth, or related medical conditions.***
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Sexual harassment includes, but is not limited to, harassment that is based on the sex, gender, gender identity,
gender expression, or sexual orientation of the victim and harassment based on pregnancy, childbirth, or related
medical conditions.

***Note: Federal and state courts have provided guidance that may help employers avoid liability or mitigate
damages in sexual harassment cases. In Department of Health Services v. Superior Court (McGinnis), the
California Supreme Court outlined measures that may constitute mitigating factors in the assessment of
damages, including establishing anti-harassment policies, communicating those policies to employees,
consistently enforcing the policies, preserving the confidentiality of employees who report harassment, and
preventing retaliation against reporting employees. The U.S. Supreme Court in Burlington Industries v. Ellerth
held that, for certain claims under federal law, an employer may defend against sexual harassment claims by
proving that (1) reasonable care was exercised to prevent and promptly correct any sexually harassing
behavior, and (2) the employee (victim) failed to take advantage of the preventive and corrective opportunities
provided by the employer.***

***Note: Pursuant to Government Code 12950.1, as amended by SB 778 (Ch. 215, Statutes of 2019),
employers with five or more employees are required to provide sexual harassment training to supervisory and
nonsupervisory employees. See the accompanying administrative regulation for timelines and training
requirements.***

***Note: Items #1-4 below reflect the courts' guidance and Government Code 12950.1, and should be modified
to reflect district practice.***

The Superintendent/Principal or designee shall take all actions necessary to ensure the prevention, investigation,
and correction of sexual harassment, including but not limited to:

1. Providing training to employees in accordance with law and administrative regulation

2. Publicizing and disseminating the district's sexual harassment policy to employees and others to whom
the policy may apply

3. Ensuring prompt, thorough, fair, and equitable investigation of complaints

4. Taking timely and appropriate corrective/remedial action(s), which may require interim separation of the
complainant and the alleged harasser and subsequent monitoring of developments

Sexual Harassment Reports and Complaints

***Note: 34 CFR 106.8, as amended by 85 Fed. Reg. 30026, requires the district to designate at least one
employee to coordinate its responsibilities under Title IX, who must be referred to as the Title IX Coordinator.
See the accompanying administrative regulation.***

***Note: 34 CFR 106.44, as added by 85 Fed. Reg. 30026, requires the district, when there is actual
knowledge of sexual harassment, to respond promptly in a manner that is not unreasonable in light of the
known circumstances and in compliance with Title IX regulations. 34 CFR 106.30, as added, defines "actual
knowledge™ as notice of sexual harassment or allegations of sexual harassment being submitted to the district's
Title IX Coordinator, any official of the district who has authority to institute corrective measures, or any
employee of an elementary or secondary school. For this reason, the district should train all employees
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regarding the reporting process.***

***Note: In Faragher v. City of Boca Raton, one of the factors relied on by the U.S. Supreme Court in finding
liability for harassment by a supervisor was the failure of the policy to provide an assurance to its employees
that harassing supervisors may be bypassed in registering complaints.***

District employees who feel that they have been sexually harassed in the performance of their district
responsibilities or who have knowledge of any incident of sexual harassment by or against another employee
shall immediately report the incident to their direct supervisor, a district administrator, or the district's Title IX
Coordinator. Employees may bypass their supervisor in filing a complaint if the supervisor is the subject of the
complaint. A supervisor or administrator who receives a harassment complaint shall promptly notify the Title
IX Coordinator.

Once notified, the Title 1X Coordinator shall ensure the complaint or allegation is addressed through AR
4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaint Procedures or AR 4030 - Nondiscrimination
in Employment, as applicable. Because a complaint or allegation that is dismissed or denied under the Title IX
complaint procedure may still be subject to consideration under state law, the Title 1X Coordinator shall ensure
that any implementation of AR 4119.12/4219.12/4319.12 concurrently meets the requirements of AR 4030.

(cf. 4119.12/4219.12/4319.12 - Title IX Sexual Harassment Complaints)

The Title IX Coordinator shall offer supportive measures to the complainant and respondent, as deemed
appropriate under the circumstances.

***Note: In addition to district discipline imposed on employees who engage in sexual harassment,
Government Code 12940 provides that such employees may be held personally liable in a court of law for any
damage to the victim(s).***

Upon investigation of a sexual harassment complaint, any district employee found to have engaged or
participated in sexual harassment or to have aided, abetted, incited, compelled, or coerced another to commit
sexual harassment in violation of this policy shall be subject to disciplinary action, up to and including
dismissal, in accordance with law and the applicable collective bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Reports)
(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Legal Reference:

EDUCATION CODE

200-262.4 Prohibition of discrimination on the basis of sex
GOVERNMENT CODE

12900-12996 Fair Employment and Housing Act, especially:
12940 Prohibited discrimination

12950 Sexual harassment; distribution of information
12950.1 Sexual harassment training

LABOR CODE
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1101 Political activities of employees

1102.1 Discrimination: sexual orientation

CODE OF REGULATIONS, TITLE 2

11009 Employment discrimination

11021 Retaliation

11023 Harassment and discrimination prevention and correction

11024 Sexual harassment training and education

11034 Terms, conditions, and privileges of employment

CODE OF REGULATIONS, TITLE 5

4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20

1681-1688 Title IX of the Education Amendments of 1972

UNITED STATES CODE, TITLE 42

2000e-2000e-17 Title VII, Civil Rights Act of 1964, as amended

CODE OF FEDERAL REGULATIONS, TITLE 34

106.1-106.9 Nondiscrimination on the basis of sex in education programs or activities
106.51-106.82 Nondiscrimination on the basis of sex in employment in education programs or activities
COURT DECISIONS

Department of Health Services v. Superior Court of California, (2003) 31 Cal.4th 1026
Faragher v. City of Boca Raton, (1998) 118 S.Ct. 2275

Burlington Industries v. Ellreth, (1998) 118 S.Ct. 2257

Gebser v. Lago Vista Independent School District, (1998) 118 S.Ct. 1989

Oncale v. Sundowner Offshore Serv. Inc., (1998) 118 S.Ct. 998

Meritor Savings Bank, FSB v. Vinson et al., (1986) 447 U.S. 57

Management Resources:

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION PUBLICATIONS

Promising Practices for Preventing Harassment, November 2017

WEB SITES

California Department of Fair Employment and Housing: http://www.dfeh.ca.gov

Equal Employment Opportunity Commission: http://www.eeoc.gov

U.S. Department of Education, Office for Civil Rights: http://www.ed.gov/about/offices/list/ocr/index.html

(3/18 7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020
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Ballard School District

Administrative Regulation
Title 1X Sexual Harassment Complaint Procedures

AR 5145.71
Students

***Note: Title IX of the Education Amendments of 1972 (20 USC 1681-1688; 34 CFR 106.1-106.82) prohibits
discrimination based on sex, including sexual harassment, and mandates that the district adopt and publish
complaint procedures.***

***Note: The following administrative regulation reflects the Title IX complaint procedure detailed in 34 CFR
106.44-106.45, as added by 85 Fed. Reg. 30026, which must be used, effective August 14, 2020, to address any
complaint of sexual harassment that meets the definition in 34 CFR 106.30. Pursuant to 34 CFR 106.30,
allegations of sexual harassment governed by these regulations include (1) a district employee conditioning the
provision of a district aid, benefit, or service on an individual's participation in unwelcome sexual conduct; (2)
unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that
it effectively denies a person equal access to the district's education program or activity; or (3) sexual assault,
dating violence, domestic violence, or stalking as defined in 20 USC 1092 and 34 USC 12291. Alleged sexual
harassment that does not meet this definition should be addressed through the district's uniform complaint
procedures (UCP); see BP/AR 1312.3 - Uniform Complaint Procedures.***

***Note: 34 CFR 106.44 requires the district, when there is actual knowledge of sexual harassment in an
education program or activity, to respond promptly in a manner that is not deliberately indifferent. 34 CFR
106.30 defines "actual knowledge" as notice of sexual harassment or allegations of sexual harassment being
submitted to the district's Title IX Coordinator, any official of the district who has authority to institute
corrective measures, or any employee of the district. A district is deliberately indifferent only if its response to
Title IX sexual harassment is clearly unreasonable in light of the known circumstances.***

***Note: Application of the Title IX complaint procedures to the facts of a specific complaint may implicate
complicated questions about the intersection of state law, federal law, and, in cases involving employees, the
applicable collective bargaining agreement. Districts with questions about specific complaints are strongly
encouraged to consult legal counsel.***

The complaint procedures described in this administrative regulation shall be used to address any complaint
governed by Title IX of the Education Amendments of 1972 alleging that a student, while in an education
program or activity in which a district school exercises substantial control over the context and respondent, was
subjected to one or more of the following forms of sexual harassment: (34 CFR 106.30, 106.44)

1. A district employee conditioning the provision of a district aid, benefit, or service on the student's
participation in unwelcome sexual conduct

2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively
offensive that it effectively denies a student equal access to the district's education program or activity
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3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 or 34 USC
12291

All other sexual harassment complaints or allegations brought by or on behalf of students shall be investigated
and resolved in accordance with BP/AR 1312.3 - Uniform Complaint Procedures. The determination of whether
the allegations meet the definition of sexual harassment under Title IX shall be made by the district's Title 1X
Coordinator.

Because the complainant has a right to pursue a complaint under BP/AR 1312.3 for any allegation that is
dismissed or denied under the Title IX complaint procedure, the Title IX Coordinator shall ensure that all
requirements and timelines for BP/AR 1312.3 are concurrently met while implementing the Title 1X procedure.

(cf. 1312.3 - Uniform Complaint Procedures)
Reporting Allegations/Filing a Formal Complaint

***Note: Pursuant to 34 CFR 106.30, the timeline for resolving a sexual harassment complaint begins when
the district has actual knowledge of sexual harassment, defined as the receipt of a report by the Title IX
Coordinator or other employee of an elementary or secondary school. The following paragraph reflects the
requirement for any employee to forward the report to the Title IX Coordinator as stated in AR 5145.7 - Sexual
Harassment and may be revised to reflect district practice.***

A student who is the alleged victim of sexual harassment or the student's parent/guardian may submit a report of
sexual harassment to the district's Title IX Coordinator using the contact information listed in AR 5145.7 -
Sexual Harassment or to any other available school employee, who shall forward the report to the Title IX
Coordinator within one day of receiving the report.

(cf. 5145.7 - Sexual Harassment)

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of the right to file a formal
complaint and the process for filing a formal complaint. (34 CFR 106.44)

A formal complaint, with the complainant's physical or digital signature, may be filed with the Title IX
Coordinator in person, by mail, by email, or by any other method authorized by the district. (34 CFR 106.30)

***Note: Given the district's duty pursuant to 34 CFR 106.44 to respond to reports of sexual harassment in a
manner that is not deliberately indifferent, the Title 1X Coordinator should file a complaint in certain situations
even when the victim chooses not to do so, including, but not limited to, when a safety threat exists. In such
cases, the Title IX Coordinator and the alleged victim are not named parties to the case, but the alleged victim
must receive notices as required by the Title I1X regulations at specific points in the complaint process.***

Even if the alleged victim chooses not to file a formal complaint, the Title I)X Coordinator shall file a formal
complaint in situations when a safety threat exists. In addition, the Title IX Coordinator may file a formal
complaint in other situations as permitted under the Title IX regulations, including as part of the district's
obligation to not be deliberately indifferent to known allegations of sexual harassment. In such cases, the Title
IX Coordinator shall provide the alleged victim notices as required by the Title IX regulations at specific points
in the complaint process.
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The Title IX Coordinator, investigator, decision-maker, or a facilitator of an informal resolution process shall
not have a conflict of interest or bias for or against complainants or respondents generally or an individual
complainant or respondent. Such persons shall receive training in accordance with 34 CFR 106.45. (34 CFR
106.45)

Supportive Measures

Upon receipt of a report of Title IX sexual harassment, the Title XX Coordinator shall promptly contact the
complainant to discuss the availability of supportive measures and shall consider the complainant's wishes with
respect to the supportive measures implemented. Supportive measures shall be offered as appropriate, as
reasonably available, and without charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed. Such measures shall be nondisciplinary,
nonpunitive, and designed to restore or preserve equal access to the district's education program or activity
without unreasonably burdening the other party, including measures designed to protect the safety of all parties
or the district's educational environment or to deter sexual harassment. Supportive measures may include, but
are not limited to, counseling, course-related adjustments, modifications of class schedules, mutual restrictions
on contact, increased security, and monitoring of certain areas of the campus. (34 CFR 106.30, 106.44)

The district shall maintain as confidential any supportive measures provided to the complainant or respondent,
to the extent that maintaining such confidentiality would not impair the district's ability to provide the
supportive measures. (34 CFR 106.30)

Emergency Removal from School

***Note: Pursuant to Education Code 48900.2, a student in grades 4-12 may be suspended and/or expelled
from school for sexual harassment. Districts should also note that Education Code 48915(c) requires the
Superintendent or designee to recommend expulsion for any student, irrespective of grade, who commits sexual
assault or battery as defined in the Penal Code. See AR 5144.1 - Suspension and Expulsion/Due Process.***

***Note: 34 CFR 106.44 allows a student to be removed in emergency situations as described below, but
requires that a student should not be "disciplined” prior to a finding being made pursuant to the grievance
process established by 34 CFR 106.45. Due to this inconsistency in state and federal law, districts are advised
to consult legal counsel as to the manner of imposing an emergency removal.***

A student shall not be disciplined for alleged sexual harassment under Title IX until the investigation has been
completed. However, on an emergency basis, the district may remove a student from the district's education
program or activity, provided that the district conducts an individualized safety and risk analysis, determines
that removal is justified due to an immediate threat to the physical health or safety of any student or other
individual arising from the allegations, and provides the student with notice and an opportunity to challenge the
decision immediately following the removal. This authority to remove a student does not modify a student's
rights under the Individuals with Disabilities Education Act or Section 504 of the Rehabilitation Act of 1973.
(34 CFR 106.44)

If a district employee is the respondent, the employee may be placed on administrative leave during the
pendency of the formal complaint process. (34 CFR 106.44)

Dismissal of Complaint
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The Title IX Coordinator shall dismiss a formal complaint if the alleged conduct would not constitute sexual
harassment as defined in 34 CFR 106.30 even if proved. The Title IX Coordinator shall also dismiss any
complaint in which the alleged conduct did not occur in the district's education program or activity or did not
occur against a person in the United States, and may dismiss a formal complaint if the complainant notifies the
district in writing that the complainant would like to withdraw the complaint or any allegations in the complaint,
the respondent is no longer enrolled or employed by the district, or sufficient circumstances prevent the district
from gathering evidence sufficient to reach a determination with regard to the complaint. (34 CFR 106.45)

Upon dismissal, the Title IX Coordinator shall promptly send written notice of the dismissal and the reasons for
the dismissal simultaneously to the parties, and shall inform them of their right to appeal the dismissal of a
formal complaint or any allegation in the complaint in accordance with the appeal procedures described in the
section "Appeals"” below. (34 CFR 106.45)

If a complaint is dismissed, the conduct may still be addressed pursuant to BP/AR 1312.3 - Uniform Complaint
Procedures as applicable.

Informal Resolution Process

***Note: As part of an informal resolution, the parties may agree upon discipline, including suspension or
expulsion, without the need for an investigation (Analysis of Comments and Changes, 85 Fed. Reg. 30026,
pages 30232, 30406-30407). This is an exception to the general rule provided in 34 CFR 106.44 which
prohibits the district from imposing discipline on a respondent for sexual harassment until the full investigation
process is complete. Also see the section "Stipulated Expulsion™ in AR 5144.1 - Suspension and Expulsion/Due
Process.***

When a formal complaint of sexual harassment is filed, the district may offer an informal resolution process,
such as mediation, at any time prior to reaching a determination regarding responsibility. The district shall not
require a party to participate in the informal resolution process or to waive the right to an investigation and
adjudication of a formal complaint. (34 CFR 106.45)

The district may facilitate an informal resolution process provided that the district: (34 CFR 106.45)

1. Provides the parties with written notice disclosing the allegations, the requirements of the informal
resolution process, the right to withdraw from the informal process and resume the formal complaint process,
and any consequences resulting from participating in the informal resolution process, including that records will
be maintained or could be shared.

2. Obtains the parties' voluntary, written consent to the informal resolution process

3. Does not offer or facilitate an informal resolution process to resolve allegations that an employee
sexually harassed a student

Written Notice

If a formal complaint is filed, the Title XX Coordinator shall provide the known parties with written notice of the
following: (34 CFR 106.45)
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1. The district's complaint process, including any informal resolution process

2. The allegations potentially constituting sexual harassment with sufficient details known at the time,
including the identity of parties involved in the incident if known, the conduct allegedly constituting sexual
harassment, and the date and location of the alleged incident if known. Such notice shall be provided with
sufficient time for the parties to prepare a response before any initial interview.

If, during the course of the investigation, new Title IX allegations arise about the complainant or respondent
that are not included in the initial notice, the Title IX Coordinator shall provide notice of the additional
allegations to the parties.

3. A statement that the respondent is presumed not responsible for the alleged conduct and that a
determination regarding responsibility is made at the conclusion of the complaint process

4. The opportunity for the parties to have an advisor of their choice who may be, but is not required to be,
an attorney, and the ability to inspect and review evidence

5. The prohibition against knowingly making false statements or knowingly submitting false information
during the complaint process

***Note: The following paragraph is optional. Although not required by law, a best practice is to provide
notice to the parties of the name of the investigator, facilitator, and decision-maker in order to give the parties
an opportunity to raise concerns of conflict of interest or bias as prohibited by 34 CFR 106.45.***

The above notice shall also include the name of the investigator, facilitator of an informal process, and decision-
maker and shall inform the parties that, if at any time a party has concerns regarding conflict of interest or bias
regarding any of these persons, the party should immediately notify the Title IXX Coordinator.

Investigation Procedures

***Note: Pursuant to 34 CFR 106.45, when investigating a formal complaint, the burden of proof rests on the
district and not on the parties. However, the district must obtain the party's voluntary, written consent to
access, consider, disclose, or otherwise use a party's records that are maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional, which are made and maintained in
connection with the provision of treatment to the party.***

***Note: 34 CFR 106.45 authorizes, but does not require, the district to conduct a live hearing at which each
party's advisor may ask the other party and any witnesses all relevant questions and follow-up questions. If the
district chooses to include such a hearing as a component of its complaint procedure, the following list should
be modified to include requirements for the hearing in accordance with 34 CFR 106.45.***

During the investigation process, the district's designated investigator shall: (34 CFR 106.45)

1. Provide an equal opportunity for the parties to present witnesses, including fact and expert witnesses,
and other inculpatory and exculpatory evidence

2. Not restrict the ability of either party to discuss the allegations under investigation or to gather and
present relevant evidence
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3. Provide the parties with the same opportunities to have others present during any grievance proceeding,
including the opportunity to be accompanied to any related meeting or proceeding by the advisor of their
choice, who may be, but is not required to be, an attorney

4, Not limit the choice or presence of an advisor for either the complainant or respondent in any meeting or
grievance proceeding, although the district may establish restrictions regarding the extent to which the advisor
may participate in the proceedings as long as the restrictions apply equally to both parties

5. Provide, to a party whose participation is invited or expected, written notice of the date, time, location,
participants, and purpose of all investigative interviews or other meetings, with sufficient time for the party to
prepare to participate

6. Send in an electronic format or hard copy to both parties and their advisors, if any, the evidence obtained
as part of the investigation that is directly related to the allegations raised in the complaint, and provide the
parties at least 10 days to submit a written response for the investigator to consider prior to the completion of
the investigative report

7. Obijectively evaluate all relevant evidence, including both inculpatory and exculpatory evidence, and
determine credibility in a manner that is not based on a person's status as a complainant, respondent, or witness

8. Create an investigative report that fairly summarizes relevant evidence and, at least 10 days prior to the
determination of responsibility, send to the parties and their advisors, if any, the investigative report in an
electronic format or a hard copy, for their review and written response

Questions and evidence about the complainant's sexual predisposition or prior sexual behavior are not relevant,
unless such questions and evidence are offered to prove that someone other than the respondent committed the
conduct alleged by the complainant or if the questions and evidence concern specific incidents of the
complainant's prior sexual behavior with respect to the respondent and are offered to prove consent. (34 CFR
106.45)

Privacy rights of all parties to the complaint shall be maintained in accordance with applicable state and federal
laws.

If the complaint is against an employee, rights conferred under an applicable collective bargaining agreement
shall be applied to the extent they do not conflict with the Title IX requirements.

Written Decision

***Note: Pursuant to 34 CFR 106.45, the person designated as the decision-maker of the determination of
responsibility cannot be the same person designated as the Title IX Coordinator, an investigator, or the person
who considers appeals. The following paragraph may be revised to reflect the position designated by the
district to provide a written determination of responsibility. While designation decisions will depend on the size
of the district, a best practice is to designate an upper-level administrator as the decision-maker and designate
the Superintendent as the person to consider appeals.***

The Superintendent/Principal shall designate an employee as the decision-maker to determine responsibility for
the alleged conduct, who shall not be the Title 1X Coordinator or a person involved in the investigation of the
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matter. (34 CFR 106.45)

After the investigative report has been sent to the parties but before reaching a determination regarding
responsibility, the decision-maker shall afford each party the opportunity to submit written, relevant questions
that the party wants asked of any party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party

The decision-maker shall issue, and simultaneously provide to both parties, a written decision as to whether the
respondent is responsible for the alleged conduct. (34 CFR 106.45)

***Note: 34 CFR 106.45 requires that the district's complaint process include a “reasonably prompt”
timeframe for concluding the complaint process, but does not specify the number of days within which the final
decision must be issued. The following paragraph specifies a 60-day period in order to align with the
requirements of the UCP which are simultaneously triggered when a complaint of sexual harassment is
received. Districts may revise the following paragraph to include a different timeline as long as it would satisfy
the requirement to act promptly.***

The written decision shall be issued within 60 calendar days of the receipt of the complaint.

The timeline may be temporarily extended for good cause with written notice to the complainant and respondent
of the extension and the reasons for the action. (34 CFR 106.45)

In making this determination, the decision-maker shall use the "preponderance of the evidence" standard for all
formal complaints of sexual harassment. The same standard of evidence shall be used for formal complaints
against students as for complaints against employees. (34 CFR 106.45)

The written decision shall include the following: (34 CFR 106.45)

1. Identification of the allegations potentially constituting sexual harassment as defined in 34 CFR 106.30
2. A description of the procedural steps taken from receipt of the formal complaint through the written

decision, including any notifications to the parties, interviews with parties and witnesses, site visits, methods
used to gather other evidence, and hearings held if the district includes hearings as part of the grievance process

3. Findings of fact supporting the determination
4. Conclusions regarding the application of the district's code of conduct or policies to the facts
5. A statement of, and rationale for, the result as to each allegation, including a decision regarding

responsibility, any disciplinary sanctions the district imposes on the respondent, and whether remedies designed
to restore or preserve equal access to the district's educational program or activity will be provided by the
district to the complainant

6. The district's procedures and permissible bases for the complainant and respondent to appeal

Appeals

***Note: 34 CFR 106.45 allows either the complainant or respondent to appeal the district's decision. The
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district may revise the following section to reflect applicable timelines established by the district.***

***Note: The following section should also be revised to identify the person who has been designated as the
decision-maker(s) for the appeal. Pursuant to 34 CFR 106.45, the decision-maker for the appeal cannot be the
same person as the decision maker that reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator.***

Either party may appeal the district's decision or dismissal of a formal complaint or any allegation in the
complaint, if the party believes that a procedural irregularity affected the outcome, new evidence is available
that could affect the outcome, or a conflict of interest or bias by the Title IX Coordinator, investigator(s), or
decision-maker(s) affected the outcome. If an appeal is filed, the district shall: (34 CFR 106.45)

1. Notify the other party in writing when an appeal is filed and implement appeal procedures equally for
both parties

2. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34 CFR 106.45 and is not
the same decision-maker(s) who reached the determination regarding responsibility or dismissal, the
investigator(s), or the Title IX Coordinator

3. Give both parties a reasonable, equal opportunity to submit a written statement in support of, or
challenging, the outcome

4, Issue a written decision describing the result of the appeal and the rationale for the result
5. Provide the written decision simultaneously to both parties

An appeal must be filed in writing within 10 calendar days of receiving the notice of the decision or dismissal,
stating the grounds for the appeal and including any relevant documentation in support of the appeal. Appeals
submitted after this deadline are not timely and shall not be considered.

A written decision shall be provided to the parties within 20 calendar days from the receipt of the appeal.

***Note: 5 CCR 4632-4633 provide that complainants may appeal to CDE if they disagree with the district's
decision on any matter within the scope of the UCP. As amended by Register 2020, No. 21, 5 CCR 4632
changes the timeline for filing an appeal with CDE from 15 calendar days to 30 calendar days.***

The district's decision may be appealed to the California Department of Education within 30 days of the written
decision in accordance with BP/AR 1312.3.

Either party has the right to file a complaint with the U.S. Department of Education's Office for Civil Rights
within 180 days of the date of the most recently alleged misconduct.

***Note: The following paragraph is consistent with requirements under Education Code 262.3, 5 CCR 4622,
and the California Department of Education’s Federal Program Monitoring instrument to provide notice
regarding civil law remedies in the annual UCP notice and in the final written decision in the UCP process.***

The complainant shall be advised of any civil law remedies, including, but not limited to, injunctions,
restraining orders, or other remedies or orders that may be available under state or federal antidiscrimination
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laws, if applicable.

Remedies

***Note: 34 CFR 106.45 mandates that the district's Title IX complaint process list, or describe the range of,
possible remedies that the district may implement following any determination of responsibility. The following
section may be revised to reflect district practice.***

When a determination of responsibility for sexual harassment has been made against the respondent, the district
shall provide remedies to the complainant. Such remedies may include the same individualized services
described above in the section "Supportive Measures," but need not be nondisciplinary or nonpunitive and need
not avoid burdening the respondent. (34 CFR 106.45)

Corrective/Disciplinary Actions

The district shall not impose any disciplinary sanctions or other actions against a respondent, other than
supportive measures as described above in the section "Supportive Measures,” until the complaint procedure has
been completed and a determination of responsibility has been made. (34 CFR 106.44)

For students in grades 4-12, discipline for sexual harassment may include suspension and/or expulsion. After
the completion of the complaint procedure, if it is determined that a student at any grade level has committed
sexual assault or sexual battery at school or at a school activity off school grounds, Superintendent/Principal
shall immediately suspend the student and shall recommend expulsion. (Education Code 48900.2, 48915)

(cf. 5144 - Discipline)
(cf. 5144.1 - Suspension and Expulsion/Due Process)

Other actions that may be taken with a student who is determined to be responsible for sexual harassment
include, but are not limited to:

1. Transfer from a class or school as permitted by law

2. Parent/guardian conference

3. Education of the student regarding the impact of the conduct on others
4. Positive behavior support

5. Referral of the student to a student success team

(cf. 6164.5 - Student Success Teams)
6. Denial of participation in extracurricular or cocurricular activities or other privileges as permitted by law
(cf. 6145 - Extracurricular and Cocurricular Activities)

When an employee is found to have committed sexual harassment or retaliation, the district shall take
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appropriate disciplinary action, up to and including dismissal, in accordance with applicable law and collective
bargaining agreement.

(cf. 4117.7/4317.7 - Employment Status Report)

(cf. 4118 - Dismissal/Suspension/Disciplinary Action)
(cf. 4119.11/4219.11/4319.11 - Sexual Harassment)
(cf. 4218 - Dismissal/Suspension/Disciplinary Action)

Record-Keeping
The Superintendent/Principal or designee shall maintain, for a period of seven years: (34 CFR 106.45)

1. A record of all reported cases and Title IX investigations of sexual harassment, any determinations of
responsibility, any audio or audiovisual recording and transcript if applicable, any disciplinary sanctions
imposed, any remedies provided to the complainant, and any appeal or informal resolution and the results
therefrom

2. A record of any actions, including supportive measures, taken in response to a report or formal
complaint of sexual harassment, including the district's basis for its conclusion that its response was not
deliberately indifferent, the measures taken that were designed to restore or preserve equal access to the
education program or activity, and, if no supportive measures were provided to the complainant, the reasons
that such a response was not unreasonable in light of the known circumstances

3. All materials used to train the Title IX Coordinator, investigator(s), decision-maker(s), and any person
who facilitates an informal resolution process. The district shall make such training materials publicly available
on its web site, or if the district does not maintain a web site, available upon request by members of the public.

(cf. 1113 - District and School Web Sites)
(cf. 3580 - District Records)

Legal Reference:

EDUCATION CODE

200-262.4 Prohibition of discrimination on the basis of sex

48900 Grounds for suspension or expulsion

48900.2 Additional grounds for suspension or expulsion; sexual harassment
48985 Notices, report, statements and records in primary language

CIVIL CODE

51.9 Liability for sexual harassment; business, service and professional relationships
1714.1 Liability of parents/guardians for willful misconduct of minor
GOVERNMENT CODE

12950.1 Sexual harassment training

CODE OF REGULATIONS, TITLE 5

4600-4670 Uniform complaint procedures

4900-4965 Nondiscrimination in elementary and secondary education programs
UNITED STATES CODE, TITLE 20

1092 Definition of sexual assault
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1221 Application of laws

1232g Family Educational Rights and Privacy Act

1681-1688 Title IX of the Education Amendments of 1972

UNITED STATES CODE, TITLE 34

12291 Definition of dating violence, domestic violence, and stalking
UNITED STATES CODE, TITLE 42

1983 Civil action for deprivation of rights

2000d-2000d-7 Title VI, Civil Rights Act of 1964

2000e-2000e-17 Title VII, Civil Rights Act of 1964 as amended

CODE OF FEDERAL REGULATIONS, TITLE 34

99.1-99.67 Family Educational Rights and Privacy

106.1-106.82 Nondiscrimination on the basis of sex in education programs
COURT DECISIONS

Donovan v. Poway Unified School District, (2008) 167 Cal.App.4th 567
Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130
Reese v. Jefferson School District, (2000, 9th Cir.) 208 F.3d 736

Davis v. Monroe County Board of Education, (1999) 526 U.S. 629

Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274
Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473

Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447

Management Resources:

CSBA PUBLICATIONS

Providing a Safe, Nondiscriminatory School Environment for Transgender and Gender-Nonconforming
Students, Policy Brief, February 2014

Safe Schools: Strategies for Governing Boards to Ensure Student Success, 2011

FEDERAL REGISTER

Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial
Assistance, May 19, 2020, Vol. 85, No. 97, pages 30026-30579

U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS

Q&A on Campus Sexual Misconduct, September 2017

Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016

Dear Colleague Letter: Title IX Coordinators, April 2015

Sexual Harassment: It's Not Academic, September 2008

Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third
Parties, January 2001

WEB SITES

CSBA: http://lwww.csbha.org

California Department of Education: http://www.cde.ca.gov

U.S. Department of Education, Office for Civil Rights: http://www.ed.gov/about/offices/list/ocr

(7/20) 10/20

First Reading: November 12, 2020
Second Reading: December 15, 2020
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Ballard School District
Board Policy

Married/Pregnant/Parenting Students

BP 5146
Students

The Governing Board recognizes that responsibilities related to marriage, pregnancy, or parenting and related
responsibilities may disrupt a student's education and increase the chance of a student dropping out of school.
The Board therefore desires to support married, pregnant, and parenting students to continue their education,
attain strong academic and parenting skills, and promote the healthy development of their children.

(cf. 5113.1 - Chronic Absence and Truancy)
(cf. 5147 - Dropout Prevention)

(cf. 6011 - Academic Standards)

(cf. 6164.5 - Student Success Teams)

The district shall not exclude or deny any student from any educational program or activity, including any class
or extracurricular activity, solely on the basis of the student's pregnancy, childbirth, false pregnancy,
termination of pregnancy, or related recovery. In addition, the district shall not adopt any rule concerning a
student's actual or potential parental, family, or marital status that treats students differently on the basis of sex.
(Education Code 221.51, 230; 5 CCR 4950; 34 CFR 106.40)

(cf. 0410 - Nondiscrimination in District Programs and Activities)

The Superintendent or designee shall annually notify parents/guardians at the beginning of the school year of
the rights and options available to pregnant and parenting students under the law. In addition, pregnant and
parenting students shall be notified of the rights and options available to them under the law through annual
school year welcome packets and through independent study packets. (Education Code 222.5, 48980)

(cf. 5145.6 - Parental Notifications)

For school-related purposes, a student under the age of 18 years who enters into a valid marriage shall have all
the rights and privileges of students who are 18 years old, even if the marriage has been dissolved. (Family
Code 7002)

Education and Support Services for Pregnant and Parenting Students

Pregnant and parenting students shall retain the right to participate in the regular education program or an
alternative education program. The classroom setting shall be the preferred instructional strategy unless an
alternative is necessary to meet the needs of the student and/or the student's child.

(cf. 6158 - Independent Study)
(cf. 6181 - Alternative Schools/Programs of Choice)
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(cf. 6184 - Continuation Education)
(cf. 6200 - Adult Education)

Any alternative education program, activity, or course that is offered separately to pregnant or parenting
students, including any class or extracurricular activity, shall be equal to that offered to other district students. A
student's participation in such programs shall be voluntary. (Education Code 221.51; 5 CCR 4950)

If required for students with any other temporary disabling condition, the Superintendent or designee may
require a student, based on pregnancy, childbirth, false pregnancy, termination of pregnancy, or related
recovery, to obtain certification from a physician or nurse practitioner indicating that the student is physically
and emotionally able to continue participation in the regular education program or activity. (Education Code
221.51; 5 CCR 4950; 34 CFR 106.40)

(cf. 6142.7 - Physical Education and Activity)
(cf. 6145 - Extracurricular and Cocurricular Activities)
(cf. 6183 - Home and Hospital Instruction)

As appropriate, teachers, administrators, and/or other personnel who work with pregnant and parenting students
shall receive related professional development.

(cf. 4131 - Staff Development)
(cf. 4231 - Staff Development)
(cf. 4331 - Staff Development)

Absences

Pregnant or parenting students may be excused for absences for medical appointments and other purposes
specified in BP/AR 5113 - Absences and Excuses.

A student shall be excused for absences to care for a sick child for whom the student is the custodial parent. A
note from a physician shall not be required for such an absence. (Education Code 48205)

(cf. 5113 - Absences and Excuses)
Parental Leave

A pregnant or parenting student shall be entitled to eight weeks of parental leave in order to protect the health of
the student who gives or expects to give birth and the infant, and to allow the pregnant or parenting student to
care for and bond with the infant. Such leave may be taken before the birth of the student's infant if there is a
medical necessity and after childbirth during the school year in which the birth takes place, inclusive of any
mandatory summer instruction. The Superintendent or designee may grant parental leave beyond eight weeks if
deemed medically necessary by the student's physician. (Education Code 46015; 34 CFR 106.40)

The student's parent/guardian shall notify the school of the student's intent to take parental leave. No student
shall be required to take all or part of the parental leave. (Education Code 46015)

When a student takes parental leave, the attendance supervisor shall ensure that absences from the regular
school program are excused until the student is able to return to the regular school program or an alternative
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education program. A pregnant or parenting student shall not be required to complete academic work or other
school requirements during the period of the parental leave. (Education Code 46015)

(cf. 5113.11 - Attendance Supervision)

Following the leave, a pregnant or parenting student may elect to return to the school and the course of study in
which the student was enrolled before taking parental leave or to an alternative education option provided by
the district. Upon return to school, a pregnant or parenting student shall have opportunities to make up work
missed during the leave, including, but not limited to, makeup work plans and reenrollment in courses.
(Education Code 46015)

(cf. 6146.1 - High School Graduation Requirements)
(cf. 6146.11 - Alternative Credits Toward Graduation)
(cf. 6146.2 - Certificate of Proficiency/High School Equivalency)

Accommodations

When necessary, the district shall provide accommodations to enable a pregnant or parenting student to access
the educational program.

A pregnant student shall have access to any services available to other students with temporary disabilities or
medical conditions. (34 CFR 106.40)

The school shall provide reasonable accommodations to any lactating student to express breast milk, breastfeed
an infant child, or address other needs related to breastfeeding. A student shall not incur an academic penalty for
using any of these reasonable accommodations, and shall be provided the opportunity to make up any work
missed due to such use. Reasonable accommodations include, but are not limited to: (Education Code 222)

1. Access to a private and secure room, other than a restroom, to express breast milk or breastfeed an infant
child

2. Permission to bring onto a school campus a breast pump and any other equipment used to express breast
milk

3. Access to a power source for a breast pump or any other equipment used to express breast milk

4. Access to a place to store expressed breast milk safely

5. A reasonable amount of time to accommaodate the student's need to express breast milk or breastfeed an
infant child

Complaints

Any complaint alleging discrimination on the basis of pregnancy or marital or parental status, district
noncompliance with the requirements of Education Code 46015, or district noncompliance with the requirement
to provide reasonable accommaodations for lactating students shall be addressed through the district's uniform
complaint procedures in accordance with 5 CCR 4600-4670 and BP/AR 1312.3 - Uniform Complaint
Procedures. A complainant who is not satisfied with the district's decision may appeal the decision to the
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California Department of Education (CDE). If the district or CDE finds merit in an appeal, the district shall
provide a remedy to the affected student. (Education Code 222, 46015; 5 CCR 4600- 4670)

(cf. 1312.3 - Uniform Complaint Procedures)

Program Evaluation

The Superintendent or designee shall periodically report to the Board regarding the effectiveness of district

strategies to support married, pregnant, and parenting students, which may include data on student participation

in district programs and services, academic achievement, school attendance, graduation rate, and/or student

feedback on district programs and services.

(cf. 0500 - Accountability)
(cf. 6162.5 - Student Assessment)
(cf. 6190 - Evaluation of the Instructional Program)

Legal Reference:

EDUCATION CODE

221.51 Nondiscrimination; married, pregnant, and parenting students
222 Reasonable accommodations; lactating students

222.5 Pregnant and parenting students, notification of rights

230 Sex discrimination

8200-8498 Child Care and Development Services Act

46015 Parental leave

48205 Excused absences

48206.3 Temporary disability, definition

48220 Compulsory education requirement

48410 Persons exempted from continuation classes

48980 Parental notifications

49553 Nutrition supplements for pregnant/lactating students

51220.5 Parenting skills and education

51745 Independent study

52610.5 Enrollment of pregnant and parenting students in adult education
CIVIL CODE

51 Unruh Civil Rights Act

FAMILY CODE

7002 Description of emancipated minor

HEALTH AND SAFETY CODE

104460 Tobacco prevention services for pregnant and parenting students
CODE OF REGULATIONS, TITLE 5

4600-4670 Uniform complaint procedures

4950 Nondiscrimination, marital and parental status

CODE OF REGULATIONS, TITLE 22

101151-101239.2 General licensing requirements for child care centers
101351-101439.1 Infant care centers

UNITED STATES CODE, TITLE 20
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1681-1688 Title IX, Education Act Amendments

UNITED STATES CODE, TITLE 42

1786 Special supplemental nutrition program for women, infants, and children
CODE OF FEDERAL REGULATIONS, TITLE 7

246.1-246.28 Special supplemental nutrition program for women, infants, and children
CODE OF FEDERAL REGULATIONS, TITLE 34

106.40 Marital or parental status

ATTORNEY GENERAL OPINIONS

87 Ops.Cal.Atty.Gen. 168 (2004)

COURT DECISIONS

American Academy of Pediatrics et al v. Lungren et al (1997) 16 Cal.4th 307

Management Resources:

CALIFORNIA WOMEN'S LAW CENTER PUBLICATIONS

Pregnant Students and Confidential Medical Services, 2013

Educational Rights of Pregnant and Parenting Teens: Title IX and California State Law Requirements, 2012
The Civil Rights of Pregnant and Parenting Teens in California Schools, 2002

U.S. DEPARTMENT OF EDUCATION PUBLICATIONS

Supporting the Academic Success of Pregnant and Parenting Students under Title IX of the Education
Amendments of 1972, rev. June 2013

WEB SITES

California Department of Education: http://www.cde.ca.gov

California Women's Law Center: http://www.cwlc.org

U.S. Department of Agriculture, Women, Infants, and Children Program: http://www.fns.usda.gov/wic
U.S. Department of Education: http://www.ed.gov
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